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OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 300 
RIN 3206—-AF80 


Employment (General) 


AGENCY: Office of Personnel 
Management. 


ACTION: Final rule. 





SUMMARY: The Office of Personnel 
Management (OPM) is amending its 
regulations to reflect that agency heads 
must ensure that employees and 
applicants for employment at their 
agencies are notified of the provisions in 
the Hatch Act Reform Amendments of 
1993, which prohibit individuals from 
requesting, making, transmitting, 
accepting, or considering political 
recommendations in effecting personnel 
actions. 


EFFECTIVE DATE: January 26, 1995. 


FOR FURTHER INFORMATION CONTACT: Jo- 
Ann Chabot, (202) 606-1700. 
SUPPLEMENTARY INFORMATION: Section 8 
of the Hatch Act Reform Amendments 
of 1993, Pub. L. 103-94, amended 
section 3303 of title 5, United States 
Code, to expand and strengthen the 
prohibition against political 
recommendations in examinations and 
appointments. Although section 3303 
was limited to prohibiting political 
recommendations in connection with 
examinations for, or appointments to, 
positions in the competitive service, the 
amended section 3303 includes other 
personnel actions as well. It defines 
“personnel action” as any action 
described in 5 U.S.C. 2302(a)(2)(A)(i)- 
(ix), including appointments, 
promotions, disciplinary or corrective 
actions, details, transfers, 
reassignments, reinstatements, 
restorations, reemployments, 
performance evaluations, and decisions 
concerning pay, benefits, or awards. 


The amended section 3303 provides 
for OPM to issue regulations requiring 
agency heads to ensure that employees 
and applicants are notified of its 
provisions. On February 22, 1994, OPM 
issued its proposal to amend 5 CFR part 
300 by adding a new subpart H which 
would require agency heads to ensure 
that applicants and employees are 
notified of the provisions of 5 U.S.C. 
3303, as amended. OPM’s proposal also 
listed strategies for issuing notifications, 
but noted that the list is not exclusive 
and gives agency officials the discretion 
to consider and implement other means 
of notification. 

OPM received comments from three 
Federal agencies and one Federal 
employee organization about the 
proposed regulations. One Federal 
agency commented that placing 
additional administrative requirements 
on Federal agencies appears to be 
inconsistent with the intent of the 
National Performance Review 
recommendations to streamline the 
Federal government and reduce 
funding, spending, and reporting 
requirements. The agency suggested that 
OPM explore other alternatives for 
complying with the Reform 
Amendments, such as issuing 
instructions to agencies to disregard 
political recommendations received 
incident to personnel actions and to 
notify the alleged offenders accordingly. 

The amended 5 U.S.C. 3303 provides 
that “[uJnder regulations prescribed by 
the Office of Personnel Management, the 
head of each agency shall ensure that 
employees and applicants are given 
notice of the provisions of this section.” 
Section 3303, as amended, clearly 
contemplates that OPM shall issue the 
specified regulations; it does not give 
OPM any discretion to select an 
alternate method of requiring agency 
heads to notify employees and 
applicants of the prohibition against 
soliciting, making, receiving, or 
accepting political recommendations. 
Therefore, OPM cannot adopt the 
suggestion to explore other alternatives 
for complying with the regulatory 
mandate in 5 U.S.C. 3303, as amended. 
Moreover, OPM’s regulations are 
consistent with the spirit and intent of 
the National Performance Review 
recommendations. In recognition of 
these recommendations, OPM has left to 
each agency head the discretion to 
select the methods of notification which 


most-suit the needs of his or her own 
agency. 

Subsection (h) of the amended section 
3303 specifically provides that the 
prohibition recommendations does not 
affect the right of an employee under 5 
U.S.C. 7211 to petition Congress. A 
second Federal agency suggested that 
OPM provide examples in its 
regulations to show what would be 
included or excluded under the 
statutory right to petition Congress. 
OPM has already provided agencies 
with written guidance on the amended 
section 3303, and will provide further 
guidance should the need arise. 
Therefore, OPM believes it is not 


necessary to include such examples in 


its regulations. 

The third Federal agency suggested 
that OPM note in its regulations that 
subsection (f)(2) of the amended section 
3303 permits recommendations which 
are based solely on the character of an 
employee or applicant. OPM does not 
believe that it is necessary to include 
this provision in its regulations because 
the provision already is stated in the 
controlling statute. The agency further 
suggested that, in section 300.801 of the 
regulation, OPM replace the word 
“effecting” with “affecting.” OPM 
intended that § 300.801 would relate to 
“effecting” or bringing about personnel 
actions, rather than to “affecting” or 
influencing such actions. Therefore, 
OPM does not intend to revise the 
proposed § 300.801 in the manner 
suggested. 

Finally, one Federal employee 
organization commented that OPM’s 
regulatory proposal is fully supported 
by the applicable provisions of law. 


Section 3303, as amended, 
specifically authorizes OPM to 
promulgate regulations requiring agency 
heads to ensure that employees and 
applicants receive notice of its 
provisions. Therefore, OPM is amending 
Part 300 by adding a new Subpart H- 
Notification Requirements Relating to 
the Statutory Prohibitions on Political 
Recommendations in Personnel Actions. 
Section 300.801 of the new Subpart H 
states that agency heads must ensure 
that applicants and employees are 
notified of the provisions of 5 U.S.C. 
3303, as amended. Section 300.802 lists 
strategies for issuing notifications, but 
also specifies that the list is not 
exclusive and gives agency officials the 
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discretion to consider and implement 
other means of notification. 


Regulatory Flexibility Act 


I certify that these regulations will not 
have a significant economic impact on 
a substantial number of small entities 
because they relate to internal personnel 
matters within the Federal Government. 


E.O. 12866, Regulatory Review 


This rule has been reviewed by the 
Office of Management and Budget in 
accordance with E.O. 12866. 


List of Subjects in 5 CFR Part 300 


Freedom of information, Government 
employees, Reporting and 
recordkeeping requirements, Selective 
Service System. 


Office of Personnel Management. 
james B. King, 
Director. 


Accordingly, the Office of Personnel 
Management is amending 5 CFR Part 
300 as follows: 


PART 300—[AMENDED)] 


1. The authority citation is revised to 
read as follows: 


Authority: 5 U.S.C. 552, 3301, and 3302; 
E.O. 10577, 3 CFR 1954-1958 Comp., page 
218, unless otherwise noted. 

Secs. 300.101 through 300.104 also issued 
under 5 U.S.C. 7201, 7204, and 7701; E.O. 
11478, 3 CFR 1966-1970 Comp., page 803. 

Secs. 300.401 through 300.408 also issued 
under 5 U.S.C. 1302(c), 2301, and 2302. 

Secs. 300.501 through 300.507 also issued 
under 5 U.S.C. 1103{a)}(5). 

Sec. 300.603 also issued under 5 U.S.C. 
1104, 

Secs. 300.801 through 300.802 issued 
under 5 U.S.C. 3303{e). Q 


2. Subpart H is added to part 300 to 
read as follows: 


Subpart H—Notification Requirements 

Relating to the Statutory Prohibitions on 

Political Recommendations 

Sec. 

300.801 Notification of employees and 
applicants. 

300.802 Methods of notification. 


Subpart H—Notification Requirements 
Relating to the Statutory Prohibitions 
on Political Recommendations 


§ 300.801 Notification of employees and 
applicants. 

The head of an agency, as defined in 
» U.S.C. 3303{a)(1), shall ensure that 
employees of, and applicants for, 
employment with the agency are 
notified of the provisions of 5 U.S.C. 
3303 concerning political 
recommendations in effecting personnel 
actions. 


§300.802 Methods of notification. 


Methods of notifying employees and 
applicants of these provisions include, 
but are not limited to: 

(a) Posters displayed in prominent 
places throughout the agency; 

(b) Pamphlets for distribution to 
employees and applicants; 

(c) Notices printed on vacancy 
announcements or posted on computer 
bulletin boards; or 

(d) Notices printed on application 
forms, examinations, or each 
employment form used in connection 
with appointment actions. 


{FR Doc. 94-31642 Filed 12—23—94; 8:45 am] 
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5 CFR Parts 870, 871, 872, 873, 874, 
and 890 


[RIN 3206-AF94] 


Federal Employees’ Group Life 
insurance and Federal Empioyees 
Health Benefits Programs; 
Reconsideration of Employing Office 
Enrollment Decisions 


AGENCY: Office of Personnel 
Management. 


ACTION: Final rule. 





SUMMARY: The Office of Personnel 
Management (OPM) is issuing final 
regulations to improve the 
administrative process used by the 
Federal Employees’ Group Life 
Insurance (FEGLI) and Federal 
Employees Health Benefits (FEHB) 
Programs in resolving disputes between 
Federa! employees and agencies over 
coverage and enrollment issues. The 
purpose of these regulations is to 
improve the performance of the 
Government by delegating to Federal 
agencies the authority to reconsider 
disputes over coverage and enrollment 
issues in these two programs and to 
make retroactive as well as prospective 
corrections of errors. ; 

EFFECTIVE DATE: February 27, 1995. 


FOR FURTHER INFORMATION CONTACT: 
Margaret Sears (202) 606-0191. 
SUPPLEMENTARY INFORMATION: On June 
17, 1994, OPM published proposed 
regulations (59 FR 31171) that would 
delegate to agencies the authority to 
make final reconsideration decisions on 
enrollment issues under the FEGLI and 
FEHB Programs and to make retroactive 
as well as prospective corrections where 
appropriate. 

OPM réceived comments from nine 
agency headquarters or installations, 
one employee organization, and one 
health insurance carrier. Three 


commenters expressed their approval of 
the proposed regulations without 
further comment. The other eight 
commenters expressed various concerns 
about the changes made by the proposed 
regulations and about the procedures 
they would have to develop in order to 
comply with them. Generally, the 
comments reflected considerable 
confusion on the part of agencies as to 
exactly what they would be required to 
do under these proposed regulations. 


Four commentees expressed the belief 
that the statistics provided in the 
supplementary information do not 
support the delegation of the 
reconsideration decision to agencies 
because they represent errors on the part 
of agencies. These statistics showed that 
about one-third of the cases OPM 
received involved decisions about 
retroactive changes, which agencies 
cannot make under current regulations. 
Therefore, these do not represent errors 
on the part of agencies. An additional 23 
percent of the requests OPM received 


* were returned to the agencies because 


the employees had not followed 
administrative procedures—in most 
cases employees had not asked their 
agencies for an initial decision. These, 
also, do not represent agency errors. 
Because some cases involved both an 
enrollment issue and a retroactive 
coverage issue, the percentages do not 
show the exact number of cases where 
agency error may have been involved. 
However, in more than half the cases, 
agency error was not involved. 
Considering the tremendous volume of 
enrollment decisions that employing 
offices make each year, the fact that so 
few decisions are disputed by 
employees reflects a remarkable 
achievement by employing offices. 


Three commenters were uncertain 
about what “administrative error” 
means. Generally, an administrative 
error occurs when an employing office 
misapplies the law or regulations, 
misinforms employees, or fails to inform 
employees when required to do so. It 
could include any mistake on the part 
of the employing office that directly 
results in the loss of a benefit or 
opportunity to an employee. We have 
not incorporated a definition into the 
regulations because doing so would 
tend to narrow the application of the 
term. One of the commenters asked that 
we clarify the difference between 
‘administrative error” in §§ 870.102(a) 
and 890.103(a) and ‘“‘error” in 
§§ 870.102(b) and 890.103(b). There is 
no difference; therefore, we are 
changing the regulations to read 
“administrative error’’ in each case. 
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Three commenters questioned OPM’s 
“equity and good conscience” authority 
and asked if they must give an appeal 
right to OPM when they issue a 

. reconsideration decision. OPM’s “equity 
and good conscience authority,” which 
allows us to order the correction of an 
administrative error, is not a part of the 
administrative review process. The 
administrative review process ends with 
the agency’s reconsideration decision. 
However, without the authority to order 
a correction, OPM could not overrule an 
agency reconsideration decision that is 
obviously in disregard of law and 
regulations and is unfair to the 
employee. While these situations are . 
rare, OPM must retain the authority to 
correct them. OPM will issue guidance 
to agencies to help them in developing 
procedures for making reconsideration 
decisions. 

One commenter believes that, 
although delegation will reduce costs to 
OPM, it will increase them for the 
agencies. Based on the relatively small 
number of reconsideration decisions 
that OPM issues each year for the entire 
Government, it is unlikely that any 
agency will have a large enough volume 
of reconsideration requests to affect 
costs. However, if an agency should find 
that it is getting an unusually large 
number of reconsideration requests, it 
may find that the procedures or training 
it is giving to personnel staff in its 
installations need to be reviewed and 
strengthened. 

One commenter requested that OPM 
issue procedures regarding the review of 
agency actions when heirs contest the 

~ life insurance coverage of a deceased 

employee. This kind of dispute is a 

claims issue rather than an enrollment 
issue. Life insurance claims are handled 
by the Office of Federal Employees’ 

Group Life Insurance (OFEGLI). If it 

appears that enrollment issues are 
involved OFEGLI normally contacts 

OPM for help in resolving the matter. 

Since this kind of dispute must be 

resolved on a case-by-case basis, 
detailed procedures for agencies are 
inappropriate. 

One commenter suggested that OPM 
give agencies more flexibility in the 
enrollment and change in enrollment 
rules. OPM is currently developing 
regulations that would bring much 
greater flexibility to the rules for 
enrolling in FEHB plans and for 
changing FEHB enrollments. We expect 
to issue these as proposed regulations 
within the next few months. 

One commenter asked how these 
regulations would apply to decisions on 
FEGLI and FEHB issues previously 
handled solely by the agency or the 
retirement system (for example, whether 


an employee meets the requirements for 
continuing coverage into retirement, 
whether a spouse meets the eligibility 
requirements for present or future 
benefits from the retirement system, or 
whether an individual meets the 
requirements for FEHB coverage as a 
hostage under Public Law 101-513). 
These regulations affect only 
reconsideration decisions that were 
previously made by OPM under 

§ 870.205 and § 890.104, which will 
now be made by the employing agencies 
(or retirement system, if appropriate) 
rather than OPM. Agency and 
retirement system decisions made under 
other provisions are unaffected by these 
regulations. 

One commenter asserted that, since 
OPM has the statutory authority to 
administer both of these programs and 
to enter into contracts with carriers, 
these regulations constitute an 
abrogation of OPM’s authority as plan 
sponsor. OPM disagrees. Both the FEGLI 
and the FEHB laws are structured so 
that agencies perform the day-to-day 
functions necessary to handle their 
employees’ enrollments and enrollment 
changes. Although OPM has performed 
the reconsideration function in the past, 
the law does not prohibit the delegation 
of this function to agencies. 

Two commenters expresses the 
concern that employees would not have 
their cases reviewed outside the agency. 
One of these felt that, since FEGLI and 
FEHB decisions are not appealable to 
the Merit System Protection Board 
(MSPB), OPM should review these cases 
because it is responsible for the policies 
on which they are based. The other felt 
that OPM has the expertise necessary to 
resolve enrollment disputes that 
agencies lack, and that no change 
should be made unless chapter 71 of 
title 5, U.S. Code, is amended to allow 
employees to grieve agency decisions on 
FEGLI and FEHB enrollment issues. It is 
true that FEGLI and FEHB decisions are 
not subject to review by the Merit 
Systems Protection Board nor may they 
be grieved under chapter 71 of title 5, 
U.S. Code. We believe that, for the most 
part, agencies already have the expertise 
necessary to make these decisions and 
that a level of administrative review that 
is independent of the agency is 
unnecessary. OPM will provide 
guidance and other assistance to 
agencies in setting up procedures for 
making reconsideration decisions. 

One commenter suggested that we set 
a time limit on the length of the 
retroactive period that agencies may 
authorize. We do not believe that setting 
an arbitrary time limit would be 
appropriate. A retroactive correction 
must be based on an administrative 


error and the employee must request a 
retroactive correction. The agency must 
consider each case on its own merits. 
Most requests for retroactive correction 
are for FEHB enrollment issues. 
Generally, these are self-limiting in 
terms of the length of the retroactive 
period because carriers generally require 
that claims be made no later than 
December 31 of the calendar year 
following the one in which the medical 
service was provided. However, we 
recognize that agencies do not have 
experience in granting retroactive 
corrections; therefore, we are modifying 
the FEHB regulations so that they apply 
only to retroactive corrections of 
administrative errors that occur after 
December 31, 1994. 

One commenter requested that OPM 
provide guidance to help them develop 
procedures and allow sufficient lead 
time for them to do this. OPM will 
provide guidance to help agencies set 
up procedures; however, agencies will 
find that the reconsideration function is 
not difficult. They have been making the 
initial decisions on prospective 
corrections for many years, and 
reconsideration decisions are similar. 
We do not believe that a lengthy delay 
is necessary with regard to prospective 
corrections. The modification we are 
making in the regulation to limit 
retroactive corrections of administrative 
errors occurring after December 31, 
1994, will have a delaying effect on 
decisions regarding retroactive 
corrections. 

One commenter suggested that we 
change the proposed regulations at 5 
CFR 870.102 to read “The employing 
office may make prospective and 
retroactive corrections * * *” to 
conform to the language in 5 CFR 
890.103. The difference in language is 
intentional. Under current regulations, 
an agency’s failure to withhold Basic 
Life insurance premiums is always 
corrected retroactively because coverage 
is automatic unless the employee 
submits a waiver. Similarly, an agency's 
failure to process a waiver on a timely 
basis is retroactive to the effective date 
of the waiver. Since agencies are not 
free to make a judgment as to whether 
the change should be retroactive in 
these cases, it is not appropriate for the 
regulations to imply that they do. 
However, the language of the FEGLI 
regulations does not preclude either 
prospective or retroactive changes that 
do not conflict with the law or 
regulations. In the case of FEHB 
enrollments, the agency is generally free 
to make a judgment as to whether a 
prospective or retroactive change is 
appropriate. 
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One commenter suggested that we 
clarify whether OPM’s decision to order 
a retroactive correction is subject to 
retroactive payment of premiums under 
§§ 870.102 and 890.103. Since 
retroactive payment of premiums is 
required under the law, it has been 
OPM’s practice to include the 
requirement for payment of retroactive 
premiums in its letters to the agencies 
ordering the retroactive correction. 
However, we are modifying the 
regulations to make it clear that the 
requirement for payment of retroactive 
premiums applies regardless of who 
authorizes the retroactive correction. 

One commenter suggested that we 
change the requirements for the 
information that must be included in an 
employee’s request for reconsideration 
to-include a copy of the initial decision. 
We have intentionally not included a 
copy of the initial decision as a 
regulatory requirement. This 
information should be given in the 
initial decision itself; however, we do 
not agree that the copy of the initial 
decision need be included for the 
request to be considered timely under 
the regulations. If the request includes 
sufficient information to identify the 
individual, it can be accepted as a 
timely request and the initial decision 
can be requested if it is not included. 

One commenter suggested that 
§§ 870.103(c)(2) and 890.104(c)(2) be 
changed to specify that the 
reconsideration review is an 
independent level of review. We are 
making this modification in the interest 
of clarity. 

One commenter asked how these 
regulations apply to agencies that have 
previously delegated initial decisions to 
another agency through a Memorandum 
of Understanding (MOU). Such agencies 
may need to amend the MOU’s to show 
which agency is to make the 
reconsideration decision. Currently the 
initial decision letters have been 
directing employees to ask OPM to 
reconsider the initial decision. Under 
the revised regulations the initial 
decision must tell the employee how to 
seek reconsideration. 

One commenter expressed the 
concern that the term “agency” used in 
§ 890.104 could restrict the agency’s 
options about the role of the National 
Finance Center (NFC) in the 
reconsideration process for those 
agencies that have a MOU with NFC to 
administer their payroll or FEHB 
accounts for enrollees who make direct 
premium payments. Since NFC acts as 
an agent for the agency, these 
regulations in no way restrict NFC’s 
role. However, agencies and NFC will 
need to decide which will perform the 


reconsideration function and then 
modify the MOU accordingly. 

In general, the comments we received 
indicated that agencies are uncertain 
about what reconsideration actually is. 
Therefore, we are adding a definition of 
the term “reconsideration” to clarify 
that it is the final part of the 
administrative review process and 


_ consists of a determination of whether 


the law and regulations were correctly 
applied when the initial decision was 
made. 

In addition, there were several 
suggestions to correct real or perceived 
technical or typographical errors in the 
proposed regulations. We have made 
changes where appropriate. 


Regulatory Flexibility Act 


I certify that this regulation will not 
have a significant economic impact on 
a substantial number of small entities 
because it merely amends 
administrative procedures currently 
performed by OPM and Federal 
agencies. 


List of Subjects 
5 CFR Part 870 


Administrative practice and 
procedure, Government employees, 
Hostages, Iraq, Kuwait, Lebanon, Life 
insurance, Retirement. 


5 CFR Parts 871, 872, and 873 


Administrative practice and 
procedure, Government employees, Life 
insurance, Retirement. 


5 CFR 874 ., 


Government employees, Life 
insurance, Retirement. 


5 CFR Part 890 


Administrative practice and 
procedure, Government employees, 
Health facilities, Health insurance, 
Health professions, Hostages, Iraq, 
Kuwait, Lebanon, Reporting and 
recordkeeping requirements, 
Retirement. 


Office of Personnel Management. 
James B. King, : 
Director. 


Accordingly, OPM is amending 5 CFR 
parts 870, 871, 872, 873, 874, and 890 
as follows: 


PART 870—FEDERAL EMPLOYEES’ 
GROUP LIFE INSURANCE PROGRAM 


1. The authority citation for part 870 
continues to read as follows: 


Authority: 5 U.S.C. 8716; § 870.202(c) also 
issued under 5 U.S.C..7701(b)(2); subpart J is 
also issued under section 599C of Pub. L. 
101-513, 104 Stat. 2064; as amended. 


2. In subpart A, § 870.102 is revised, 
§ 870.103 is redesignated as § 870.104, a 
new § 870.103 is added, and newly 
redesignated § 870.104 is amended by 
revising the introductory text of the 
definition of Employing office, adding 
paragraph (d) to the definition of 
Employing office and by adding a 
definition of Reconsideration to read as 
follows: 


§ 870.102 Correction of errors. 

(a) The employing office may make 
corrections of administrative errors as to 
coverage or changes in coverage at any 
time. 

(b) OPM may order correction of an 
administrative error upon a showing 
satisfactory to OPM that it would be 
against equity and good conscience not 
to do so. 

(b) Retroactive corrections of coverage 
are subject to the provisions of 
§ 870.401(h). 


§ 870.103 Initial decision and 
reconsideration. 

(a) Who may file. (1) An employee 
may request his or her agency to 
reconsider an employing office’s initial 
decision denying insurance coverage or 
the opportunity to change coverage. 

(2) An annuitant may request his or 
her retirement system to reconsider its 
initial decision affecting insurance 
coverage. 

(3) A judge may request his or her 
agency, or retirement system if 
applicable, to reconsider an employing 
office’s initial decision that denies an 
entitlement related to assignments 
under 5 U.S.C. 8706(e) of this chapter. 

(b) Initial employing office decision. 
An employing office’s decision is 
considered an initial decision as used in 
paragraph (a) of this section when 
rendered by the employing office in 
writing and stating the right to an 
independent level of review 
(reconsideration) by the appropriate 
agency or retirement system. However, 
an initial decision rendered at the 
highest level of review available within 
OPM is not subject to reconsideration. 

(c) Reconsideration. (1) A request for 
reconsideration must be made in 
writing, must include the claimant’s 
name, address, date of birth, Social 
Security number, reason(s) for the 
request, and, if applicable, retirement 
claim number. 

(2) The reconsideration review must 
be an independent level of review made 
at or above the level at which the initial 
decision was rendered. 

(d) Time limit. A request for 
reconsideration of an initial decision 
must be filed within 30 calendar days 
from the date of the written decision 
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stating the right to a reconsideration. 
The time limit on filing may be 
extended when the individual shows 
that he or she was not notified of the 
time limit and was not otherwise aware 
of it, or that he or she was prevented by 
circumstances beyond his or her control 
from making the request within the time 
limit. An agency or retirement system 
decision in response to a request for 
reconsideration of an employing office’s 
decision is a final decision as described 
in paragraph (e) of this section. 

(e) Final decision. After 
reconsideration, the agency or 
retirement system must issue a final 
decision, which must be in writing and 
must fully set forth the findings and 
conclusions. 


§ 870.104 Definitions. 


* ” * * * 


Employing office means the office of 
the agency or retirement system to 
which jurisdiction and responsibility for 
life insurance actions have been 
delegated. 


* * * * * 


(d) For judges of the United States 
Court of Veterans Appeals, the 
employing office is the United States 
Court of Veterans Appeals. 


* * * * * 


Reconsideration means the final level 
of administrative review of an 
employing office’s initial decision to 
determine if the employing office 
correctly applied the law and 
regulations. 


3. In subpart B, § 870.205 is removed. 


PART 871—STANDARD OPTIONAL 
LIFE INSURANCE 


1. The authority citation for part 871 
continues to read as follows: 


Authority: 5 U.S.C. 8716. 


2. In subpart A, § 871.103 is revised 
to read as follows: 


§ 871.103 Correction of errors; initial 
decision and reconsideration. 


The rules and procedures under 
§§ 870.102 and 870.103 are applicable 
in this part, subject to the provisions of 
§ 871.401(g). 
§ 871.104 [Amended] 


3. In § 871.104 the reference to 
“*§ 870.103” is removed and ‘“‘§ 870.104” 
is added in its place. 


§ 871.206 [Removed] 
4. In subpart B, § 871.206 is removed. 


PART 872—ADDITIONAL OPTIONAL 
LIFE INSURANCE 


1. The authority citation for part 872 
continues to read as follows: 


Authority: 5 U.S.C. 8716. 


2. In subpart A, § 872.103 is revised 
to read as follows: 


§ 872.103 Correction of errors; initial 
decision and reconsideration. 

The rules and procedures under 
§§ 870.102 and 870.103 are applicable 
in this part, subject to the provisions of 
§ 872.401(g). 


§ 872.104 [Amended] 


3. In § 872.104 the reference to 
“*§ 870.103” is removed and “‘§ 870.104” 
is added in its place. 


§ 872.206 [Removed] 
4. In subpart B, § 872.206 is removed. 


PART 873—FAMILY OPTIONAL LIFE 
INSURANCE 


1. The authority citation for part 873 
continues to read as follows: 


Authority: 5 U.S.C. 8716. 


2. In subpart A, § 873.103 is revised 
to read as follows: 


§ 873.103 Correction of errors; initial 
decision and reconsideration. 

The rules and procedures under 
§§ 870.102 and 870.103 are applicable 
in this part, subject to the provisions of 
§ 873.401(e). 


§ 873.104 [Amended] 


3. In § 873.104 the reference to 
““§ 870.103” is removed and “‘§ 870.104” 
is added in its place. 


§ 873.206 [Removed] 
4. In subpart B, § 873.206 is removed. 


PART 874—ASSIGNMENT OF LIFE 
INSURANCE 


i. The authority citation for part 874 
continues to read as follows: 


Authority: 5 U.S.C, 8716. 


§ 874.101 [Amended] 

2. In subpart A, § 874.101, the 
reference to ‘“§ 870.103” is removed and 
““§ 870.104” is added in its place. 

' 3. In subpart C, § 874.305 is revised to 
read as follows: 


§ 874.305 Correction of errors; initial 
decision and reconsideration. 


The rules and procedures under 
§§ 870.102 and 870.103 are applicable 
in this part, subject to the provisions of 
§ 874.502. 


PART 890—FEDERAL EMPLOYEES 
HEALTH BENEFITS PROGRAM 


1. The authority citation for part 890 
continues to read as follows: 


Authority: 5 U.S.C. 8913; § 890.803 also 
issued under 50 U.S.C. 403p, 22 U.S.C. 4069c 
and 4069c-1; subpart L also issued under 
sec. 599C of Pub. L. 101-513, 104 Stat. 2064, 
as amended. 


2. Section 890.101 is amended by 
adding the definition Reconsideration to 
read as follows: 


§ 890.101 Definitions; time computations. 
* * * * * 

Reconsideration means the final level 
of administrative review of an 
employing office’s initial decision to 
determine if the employing office 
correctly applied the law and 
regulations. 


* * * * * 


3. In § 890.103, paragraphs (a) and (b) 
are revised and paragraph (d) is added - 
to read as follows: 


§ 890.103 Correction of errors. 

(a) The employing office may make 
prospective corrections of 
administrative errors as to enrollment at 
any time. The employing office may 
make retroactive corrections of 
administrative ésrors that occur after 
December 31, 1994. 

(b) OPM may order correction of an 
administrative error upon a showing 
satisfactory to OPM that it would be 
against equity and good conscience not 
to do so. 


* am * * z 


(d) Retroactive corrections are subject 
to withholdings and contributions 
under the provisions of § 890.502. 

4. Section 890.104 is revised to read 
as follows: 


§ 890.104 Initial decision and 
reconsideration on enrollment. 

(a) Who may file. Except as provided 
under § 890.1112, an individual may 
request an agency or retirement system 
to reconsider an initial decision of its 
empleying office denying coverage or 
change of enrollment. 

(b) Initial employing office decision. 
An employing office's decision is 
considered an initial decision as used in 
paragraph (a) of this section when 
rendered by the employing office in 
writing and stating the right to an 
independent level of review 
(reconsideration) by the agency or 
retirement system. However, an initial 
decision rendered at the highest level of 
review available within OPM is not 
subject to reconsideration. 

(c) Reconsideration. {1) A request for 
reconsideration must be made in 
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writing, must include the claimant’s 
name, address, date of birth, Social 
Security number, name of carrier, 
reason(s) for the request, and, if: 
applicable, retirement claim number. 

(2) The reconsideration review must 
be an independent review designated at 
or above the level at which the initial 
decision was rendered. 

(d) Time limit. A request for 
reconsideration of an initial decision 
must be filed within 30 calendar days 
from the date of the written decision 
stating the right to a reconsideration. 
The time limit on filing may be 
- extended when the individual shows 
that he or she was not notified of the 
time limit and was not otherwise aware 
of it, or that he or she was prevented by 
circumstances beyond his or her control 
from making the request within the time 
limit. An agency or retirement system 
decision in response to a request for 
reconsideration of an employing office’s 
decision is a final decision as described 
in paragraph (e) of this section. 

(e) Final decision. After 
reconsideration, the agency or 
retirement system must issue a final 
decision, which must be in writing and 
must fully set forth the findings and 
conclusions. 


{FR Doc. 94-31643 Filed 12-23-94; 8:45 am] 
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DEPARTMENT OF AGRICULTURE 
Consolidated Farm Service Agency 
7 CFR Chapter Vil 


Agency Name Change 


AGENCY: Consolidated Farm Service 
Agency, USDA. 
ACTION: Correction to Final Rule. 





SUMMARY: This document contains 
corrections to the final regulations 
published Wednesday, November 23, 
1994 (59 FR 60297), which abolished 
the Agricultural Stabilization and 
Conservation Service and established 
the Farm Service Agency. 

EFFECTIVE DATE: November 23, 1994. 
FOR FURTHER INFORMATION CONTACT: 
Tom Witzig, CFSA, USDA, P.O. Box 
2415, Washington, D.C. 20013-2415; 
telephone 202-205-5851. 


SUPPLEMENTARY INFORMATION: 
Background 

The Secretary of Agriculture 
announced that the agency previously 
referred to as the Farm Service Agency 


(FSA) is to be named the Consolidated 
Farm Service Agency (CFSA). 


Correction of Fina! Rule 


Accordingly, the final rule published 
on November 23, 1994, at 59 FR 60297 
is corrected as follows: 

Paragraph 1. On page 60299, in the 
second column, following amendatory 
instruction 1., the heading of 7 CFR 
chapter VII is corrected to read as 
follows: 


CHAPTER VII—CONSOLIDATED FARM 
SERVICE AGENCY, DEPARTMENT OF 
AGRICULTURE 

Para. 2. In amendatory instruction 2., 
“Farm Service Agency” is corrected to 
read “Consolidated Farm Service 
Agency”, and “FSA” is corrected to 
read “CFSA”. 

Para. 3. All other references in the 
document (including the amendments 
to Part 703) to ‘Farm Service Agency” 
or “FSA” are corrected to read 
“Consolidated Farm Service Agency”’ or 
“CFSA”, respectively. 


Signed at Washington, DC on December 19, 


1994, 

Grant Buntrock, 

Acting Administrator, Consolidated Farm 
Service Agency. 

[FR Doc. 94—31605 Filed 12-23-94; 8:45 am] 
BILLING CODE 3410-05-P-M 





Rural Telephone Bank 
Rural Utilities Service 


7 CFR Parts 1600 and 1610 and 
Chapter XVII 


Nomenciature Changes of Chapter and 
Part Headings and in Internal 
References 


AGENCY: Rural Telephone Bank and 
Rural Utilities Service, USDA. 
ACTION: Final rule. 





SUMMARY: The Rural Telephone Bank 
(RTB) and the Rural Utilities Service 
(RUS) hereby amend the regulations 
originally published by the Rural 
Electrification Administration (REA) 
and by the RTB. These amendments 
revise nomenclature in order to 
implement recent legislation directing 
the Secretary of Agriculture to establish 
the Rural Utilities Service (RUS), with 
responsibility for the electric and 
telephone loan programs formerly 
administered by REA, including loan 
programs of the RTB. Nomenclature 
changes to regulations affecting other 
programs administered by RUS, 
including water and waste facility loan 
and grant programs and certain other 
programs previously administered by 
the former Rural Development 
Administration and the former Farmers 
Home Administration will be published 


separately. The amendments published 
in this document consist solely of 
nomenclature changes required by law 
and of amendments necessary to 
conform to these nomenclature changes. 
The substance of the regulations is not 
affected by these amendments. 
EFFECTIVE DATE: December 27, 1994. 

FOR FURTHER INFORMATION CONTACT: Sue 
Arnold, Financial Analyst, Program 
Support Staff, Rural Utilities Service, 
room 2234, South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250-1500, telephone number 202-— 
720-0736; FAX 202-720-4120. 


SUPPLEMENTARY INFORMATION: 


Background 


The Federal Crop Insurance Reform 
and Department of Agriculture 
Reorganization Act of 1994 (Pub. L. 
103-354, 108 Stat. 3178) 
(Reorganization Act) signed by 
President Clinton on October 13, 1994, 
provides for a streamlining and 
reorganizing of the Department of 
Agriculture (Department). The 
Reorganization Act requires the 
Secretary of Agriculture (Secretary) to 
establish the Rural Utilities Service 
(RUS) within the Department. On 
October 20, 1994, the Secretary of 
Agriculture (Secretary), in Secretary’s . 
Memorandum 1010-1, abolished the 
Rural Electrification Administration 
(REA) and established RUS, as required 
by the Reorganization Act. 

The functions of RUS include, among 
other things, administration of the 
electric and telephone loan programs 
authorized by the Rural Electrification 
Act of 1936, as amended (7 U.S.C. 901 
et seq.) (RE Act) and of the water and 
waste facility loan and grant programs 
authorized by various laws. The rights, 
interests, obligations, duties, and assets 
of REA have been vested in and 
transferred to RUS. 

In order to enhance the delivery of 
customer services, provide continuity of 
service, and minimize public confusion 
about the administration and functions 
of the newly established agency, RUS is 
amending regulations originally 
published by REA and by the Rural 
Telephone Bank (RTB) to replace 
references to REA and its officials with 
references to RUS and to officials of the 
newly established agency. A few 
definitions are being revised to conform 
with the new nomenciature. Additional 
regulations implementing other aspects 
of the reorganization of the Department 
of Agriculture will be published at a 
later date. 

Since this action relates solely to 
agency organization, procedure, or 
practice, notice and comment is not 





Federal Register / Vol. 59, No. 247 / Tuesday, December 27, 1994 / Rules and Regulations 6643° 








required prior to publication of this 
final rule. This final rule is published in 
accordance with the Reorganization Act. 


In order to provide continuity of 
references, facilitate the orderly transfer 
of functions from REA to RUS, and 
ensure the timely execution of RUS 
functions, this rule is effective 
immediately. 


Accordingly, under the authority of 
the Under Secretary for Rural Economic 
and Community Development, title 7 of 
the Code of Federal Regulations is 
amended as follows: 


CHAPTER XVI—RURAL TELEPHONE BANK 
PARTS 1600 AND 1610—[AMENDED] 


1. Parts 1600 and 1610 are amended 
by revising the authority citation for 
each part to read as follows: 

Authority: 7 U.S.C. 941 et seq.; Pub. L. 
103-354, 108 Stat. 3178 (7 U.S.C. 6941 et 
seq.). 


PART 1610—[AMENDED]: ~~ 


. -2« hy part 1610, all references to 
“Rural Electrification Administration” 
and “REA” are revised to read “Rural 
Utilities Service” and “RUS,” 
respectively. 


3. Section 1610.2 is amended by 
revising the definition of “RUS” 
(formerly ‘““REA”’), and adding a new 
definition of “REA” in alphabetical 
order to read as follows: 


§ 1610.2 Definitions. 


* * * * * 


REA means the Rural Electrification 
Administration, formerly an agency of 
the United States Department of 
Agriculture and predecessor agency to 
RUS with respect to administering 
certain electric and telephone loan 
programs. ae 

RUS méans the Rural Utilities 
Service, an agency of the United States 
Department of Agriculture established 
pursuant to Section 232 of the Federal 
Crop Insurance Reform and Department 
of Agriculture Reorganization Act of 
1994 (Pub.L. 103-354, 108 Stat. 3178), 
successor to REA with respect to 
administering certain electric and 
telephone programs. See 7 CFR 1700.1. 


* * * * * 


PART 1700—[AMENDED] 


4. Part 1700 is amended by revising 
the authority citation to read as follows: 


Authority: 7 U.S.C. 901 et seq.; Pub.L. 103- 
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.); 
7 U.S.C. 1921 et seq.; 5 U.S.C. 301,552;.7 © 
CFR 1.1-—1.16. 


PART 1703—[AMENDED] 


5, Part 1703 is amended by revising 
the authority citation to read as follows: 
Authority: 7 U.S.C. 901 et seq. and 950aaa 


et seq.; Pub.L. 103-354, 108 Stat. 3178 (7 
U.S.C. 6941 et seq.). 


PART 1710—[AMENDED] 


6: Part 1710 is amended by revising 
the authority citation to read as follows: 
Authority: 7 U.S.C. 901-950(b); Pub.L. 99— 


591, 100 Stat. 3341; Pub.L. 103-354, 108 Stat. 
3178 (7 U.S.C. 6941 et seq.). 


PART 1712—[AMENDED] 


7. Part 1712 is amended by revising 
the authority citation to read as follows: 

Authority: 7 U.S.C. 901 et seq.; Pub. L. 
103-354, 108 Stat. 3178 (7 U.S.C. 6941 et 
seq.). 


PART 1714—[AMENDED} 
- 8: Part 1714 is amended by revising | 
the authority citation to read as follows: 


Authority: 7 U.S.C. 901-950(b); Pub. L. 
99—591, 100 Stat. 3341; Pub. L. 103-354, 108 
Stat. 3178 (7 U.S.C. 6941 et seq.). 


PART 1717—[AMENDED] 


9. Part 1717 is amended by revising 
the authority citation for the part to read 
as follows: 


Authority: 7 U.S.C. 901-950b; Pub. L. 103- 


_354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.), 


unless otherwise noted. 


10. Subpart N of part 1717 is amended 
by revising the authority citation to read 
as follows: 


Authority: 7 U.S.C. 901-950b; Pub. L. 103- 
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.); 
Title I, Subtitle D, sec. 1402, Omnibus Budget 
Reconciliation.Act ef 1987, Pirb: k. 100-203. 


PART 1719—[AMENDED] 


Part 1719 is amended by revising the 
authority citation to read as follows: 


Authority: 7 U.S.C. 901 et seq.; Pub. L. 
103-354, 108 Stat. 3178 (7 U.S.C. 6941 et 
seq.). 


PARTS 1721, 1724, 1726, 1728, 1735, 
1737, 1739, 1744, 1746, 1751, 1753, 
1755, 1767, 1770, 1773, 1788— 
[AMENDED] 


12. Parts 1721, 1724, 1726, 1728, 
1735, 1737, 1739, 1744, 1746, 1751, 
1753, 1755, 1767, 1770, 1773, and 1788, 
are amended by revising the authority 
citation for each part to read as follows: 

Authority: 7 U.S.C. 901 et seq.; 7 U.S.C. 


1921 et seq.; Pub. L. 103-354, 108 Stat. 3178 
(7 U.S.C. 6941 et seq.). 


PART 1785—[AMENDED] 


13. Part 1785 is amended by revising 
the authority citation to read as follows: 


Authority: 7 U.S.C. 901 et seq.; Title I, 
Subtitle D, sec. 1403, Omnibus Budget 
Reconciliation Act of 1987, Pub. L. 100-203; 
Pub. L. 103-354, 108 Stat. 3178 (7 U.S.C. 
6941 et seq.). 


PART 1786—[AMENDED] 


14. Part 1786 is amended by revising 
the authority citation for the part to read 
as follows: 


Authority: 7 U.S.C. 901-950b; Title I, 
subtitle B, Pub. L. 99-509; Pub. L. 101-624, 
104 Stat. 4051; Pub. L. 103-354, 108 Stat. 
pe (7 U.S.C. 6941 et seq.), unless otherwise 
noted. 


15. Subpart B of part 1786 is amended 
by revising the authority citation to read 
as follows: 


Authority: 7 U.S.C. 901-950b; Title I, 
Subtitle B, Pub. L. 99-509; Title I, Pub. L. 
100-202: Pub. L. 100-203; Title VI, Pub. L. 
100—460; Pub. L. 103-354, 108 Stat. 3178 (7 
U.S.C. 6941 et seq.). 


16. Subpart C of part 1786 is amended 


by revising the authority citation to read 
as follows: 


Authority: 7 U.S.C. 901—950b; Title I, 
Subtitle B, Pub. L. 99-509; Pub. L. 103-354, 
108 Stat. 3178 (7 U.S.C. 6941 et seq.). 


17. Subpart D of part 1786 is amended 
by revising the authority citation to read 
as follows: 

Authority: 7 U.S.C. 901-950b; Pub. L. 99— 
591, Pub. L. 103-354, 108 Stat. 3178 (7 U.S.C. 
6941 et seq.). 

18. Subpart F of part 1786 is amended 
by revising the authority citation to read 
as follows: 


Authority: 7 U.S.C. 901 et seq.; Pub. L. 


103-354, 108 Stat. 3178 (7 U.S.C. 6941 et a 
_Seq.). - Sf — be suad 


. 19..Subpart Gof part 1786 is amended ~ 
by revising the authority citation to read 
as follows: 


Authority: 7 U.S.C. 901 et seq.; Pub. L. 
103-354, 108 Stat. 3178 (7 U.S.C. 6941 et 
seq.); sec. 1201(b) of subtitle B of title 1 of 
Pub. L. 103-66, 107 Stat. 312. 


PART 1792—{AMENDED] 
20. Part 1792 is amended by revising 
the authority citation to read as follows: 


Authority: 7 U.S.C. 901 et'seq.; 42 U.S.C. 
7701 et seq.; Pub .L. 103-354, 108 Stat. 3178 
(7 U.S.C. 6941 et seq.); E.O. 12699 (3 CFR, 
1990 Comp., p. 269). 


PART 1794—[AMENDED] 
21. Part 1794 is amended by revising 
the authority citation to read as follows: 


Authority: National Environmental Policy 
Act of 1969 (NEPA) (42 U.S.C. 4321 et seq.): 
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Pub. L. 103-354, 108 stat. 3178 (7 U.S.C. 
6941 et seq.); Council on Environmental 
Quality Regulations for Implementing the 
Procedural Provisions of NEPA (40 CFR parts 
1500-1508); Executive Order (EO) 11988, 
Floodplain Management; and EO 11990, 
Protection of Wetlands. 


22. The heading of 7 CFR Chapter 
XVII is revised to read as follows: 


CHAPTER XVII—RURAL UTILITIES 
SERVICE, DEPARTMENT OF 
AGRICULTURE 

23. In 7 CFR Chapter XVII all 
references to “Rural Electrification _ 
Administration,” “REA,” and ‘“‘Small 
Community and Rural Development” 
are revised to read “‘Rural Utilities 
Service,” “RUS,” and “Rural Economic 
and Community Development,” 
respectively. 


PART 1700—[AMENDED] 


24. Section 1700.1 is revised to read 
as follows: 


§ 1700.1 General. 

(a) The Rural Electrification 
Administration (REA) was established 
by Executive Order No. 7037, signed by 
the President on May 11, 1935. 
Statutory authority was provided by the 
Rural Electrification Act of 1936 (RE 
Act) (49 Stat. 1363; 7 U.S.C. 901). The 
RE Act established REA as a lending 
agency with responsibility for 
developing a program for rural 
electrification. 

. (b) On October 28, 1949, an 
amendment to the RE Act authorized 
REA to make loans to improve and 
extend telephone service in rural areas. 
The Rural Telephone Bank (RTB or the 
Bank), an Agency of the United States, 
was established by another amendment 
to the RE Act, approved May 7, 1971. 
The Administrator of RUS serves as the 
Bank’s chief executive with the title of 
Governor. On May 11, 1973, the RE Act 
was further amended to establish a 
revolving fund and to provide authority 
for REA to guarantee loans made by 
other legally organized lenders. The RE 
Act was amended further on December 
21, 1987, to establish a Rural Economic 
Development Subaccount, and to 
authorize funds from this subaccount to 
provide zero-interest loans and grants to 
REA borrowers to promote rural 
economic development and job creation. 
The RE Act was also amended on 
November 5, 1990, to add a new section 
314, which authorized REA to guarantee 
90 percent of the principal and interest 
of loans made for electric and telephone 
facilities by legally organized lenders. It 
was further amended on November 28, 
1990, to establish an Assistant 
Administrator for Economic 


Development and a rural development 
technical assistance unit; to expand the 
authorities and responsibilities of REA 
in rural economic development; and to 
establish a Rural Business Incubator 
Fund for making grants and reduced 
interest loans to electric and telephone 
borrowers to promote business 
incubator projects. At the same time, the 
Administrator was also granted 
authority for financial assistance for 
distance learning and medical link 
programs. 

(c) The Secretary of Agriculture 
(Secretary) was required to establish the 
Rural Utilities Service (RUS) pursuant 
to section 232 of the Federal Crop 
Insurance Reform and Department of 
Agriculture Reorganization Act of 1994, 
(Pub. L. 103-354, 108 Stat. 3178) 
(Reorganization Act). The 
Reorganization Act established RUS as 
successor to REA. On October 20, 1994, 
the Secretary abolished REA and 
established RUS. RUS was assigned 
responsibility for administering electric 
and telephone loan programs previously 
administered by REA, water and waste 
facility loans and grants previously 
administered by the Rural Development 
Administration, along with other 
functions as the Secretary determines 
appropriate. The rights, interests, 
obligations, duties, and contracts 
previously vested in REA are transferred 
to and vested in RUS. The Secretary 
designated the Administrator of RUS to 
serve as the Governor of RTB. 

(d) The offices of RUS are located in 
the South Building of the United States 
Department of Agriculture at 14th and 
Independence Avenue, SW., 
Washington, DC 20250-1500. The 
Electric and Telephone Programs are 
administered by regional offices located 
at this same address. There is a 
Northern and a Southern Regional 
Office, along with a Power Supply 
Division, for the electric program, and 
an Eastern and a Western Regional 
Office for the telephone program. (See 
§ 1700.4(b) and § 1700.5(b).) 


§ 1703.12, 1703.102, 1703.302, 1710.2, 
1717.302, 1717.352, 1744.201, 1767.10, 
1773.3, 1786.27, 1786.77, 1786.96, 1786.201, 
1792.102 [Amended] 


25. Sections 1703.12, 1703.102, 
1703.302, 1710.2, 1717.302, 1717.352, 
1744.201, 1767.10, 1773.3, 1786.27, 
1786.77, 1786.96, 1786.201, and 
1792.102 are amended by revising, in 
each section, the definition for “RUS” 
(formerly “REA”), placing all 
definitions in alphabetical order, and 
adding a new definition for “REA” in 


‘ alphabetical order to read as follows: 


* * * * * 


REA means the Rural Electrification 
Administration formerly an agency of 
the United States Department of 
Agriculture and predecessor agency to 
RUS with respect to administering 
certain electric and telephone loan 
programs. 

* * * * * 

RUS means the Rural Utilities 
Service, an agency of the United States 
Department of Agriculture established 
pursuant to Section 232 of the Federal _ 
Crop Insurance Reform and Department 
of Agriculture Reorganization Act of 
1994 (Pub. L. 103-354, 108 Stat. 3178), 
successor to REA with respect to 
administering certain electric and 
telephone programs. See 7 CFR 1700.1. 
* 


* * * * 


26. Section 1710.3 is revised to read 
as follows: 


§ 1710.3 Form and bulletin revisions. 


References in this part to RUS or REA 
forms or line numbers‘in RUS or REA 
forms are based on RUS or REA Form 
7 and Form 12 dated December 1992, 
unless otherwise indicated. These 
references will apply to corresponding 
information in future versions of the 
forms. The terms “RUS form”, ‘““RUS 
standard form”, “RUS specification”, 
and ‘“‘RUS bulletin” have the same 
meanings as the terms “REA form”, 
“REA standard form”,““REA 
specification”, and “REA bulletin”’, 
respectively, unless otherwise 
indicated. 


§§ 1726.300, 1755.93, 1755.97, 1755.98 
[Amended] 

27. Sections 1726,.300, 1755.93, 
1755.97, and 1755.98 are amended by 
adding a sentence at the end of the 
introductory paragraph of each to read 
as follows: ; 

* * * The terms “RUS form”, “RUS 
standard form”, “RUS specification”, 
and ‘‘RUS bulletin” have the same 
meanings as the terms “REA form”, 
“REA standard form”, “REA 
specification”, and “REA bulletin”, 
respectively, unless otherwise 
indicated. 

* * * * * 


§ 1728.97 [Amended] : 
28. Section 1728.97 is amended by 

adding a sentence at the end of 

paragraph (a) to read as follows: 


§ 1728.97 Incorporation by reference of 
electric standards and specifications. 

(a)* * * The terms “RUS form”, 
“RUS standard form”, “RUS 
specification”, and “RUS bulletin” have 
the same meanings as the terms “REA 
form”’, “REA standard form”, “REA 
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specification”, and “‘REA bulletin”, 
respectively unless otherwise indicated. 


* * * * * 


§§ 1735.3, 1737.3 [Amended] 

29. Sections 1735.3, 1737.3 are 
amended by adding a sentence at the 
end of each to read as follows: 

* * * The terms “RUS form”, “RUS 
standard form”, and “RUS 
specification” have the same meanings 

- as the terms “REA form” “REA standard 
form”, and “REA specification”, 
respectively, unless otherwise 
indicated. 


§ 1786.51 [Amended] 

30. Section 1786.51 is amended by 
removing the paragraph designations, 
revising the definition “RUS” (formerly 
“REA”’) and adding a new definition of 
“REA” in alphabetical order to read as 
follows: 

* * * * * 

REA means the Rural Electrification 
Administration formerly an agency of 
the United States Department of 
Agriculture and predecessor agency to 
RUS with respect to administering 
certain electric and telephone loan 


rograms. 
2 RUS means the Rural Utilities 
Service, an agency of the Unites States 
Department of Agriculture, established 
pursuant to Section 232 of the Federal 
Crop Insurance Reform and Department 
of Agriculture Reorganization Act of 
1994 (Pub. L. 103-354, 108 Stat. 3178), 
successor to REA with respect to 
administering certain electric and 
telephone programs. See 7 CFR 1700.1. 
* * * * * 

Dated: December 18, 1994. 
Bob J. Nash, 
Under Secretary, Rural Economic and 
Community Development. 
[FR Doc. 94—31520 Filed 12-23-94; 8:45 am] 
BILLING CODE 3410-15-P 





Rural Housing and Community 
Development Service 


Rural Business and Cooperative 
Development Service 


Rural Utilities Service 
Consolidated Farm Service Agency 


7 CFR Chapter XVili and Part 1943 
RIN 0575-AB74 


Small Farmer Outreach Training and 
Technical Assistance Program 


AGENCIES: Rural Housing and 
Community Development Service, Rural 
Business and Cooperative Development 
Service, Rural Utilities Service, and 


Consolidated Farm Service Agency, 
USDA. 

ACTION: Interim rule with request for 
comments. 


SUMMARY: The Consolidated Farm 
Service Agency (CFSA) is the successor 
to the Farmers Home Administration 
pursuant to Section 226 of the Federal 
Crop Insurance Reform Act of 1994 
(Pub. Law 103-354, 108 stat. 3178, 
October 13, 1994). The CFSA is 
establishing a regulation whereby under 
the procedures of the Small Farmer 
Outreach Training and Technical 
Assistance and the Outreach 
and Assistance Grants for Socially 
Disadvantaged Farmers and Ranchers 
Program, an 1890 Land Grant Institution 
or other eligible educational institution 
or community-based organization could 
enter into a cooperative or other 
agreement with CFSA to provide 
outreach, training, and technical 
assistance to small-scale farmers, 
especially members of socially 
disadvantaged groups. This action is 
necessary to implement the provisions 
in the Food, Agriculture, Conservation, 
and Trade Act of 1990, title XXV, 
Section 2501 and the U.S. Department 
of Agriculture (USDA) appropriation 
acts which provide funding for this 
program. The intended effect of this 
action is to assist small farmers and 
socially disadvantaged farmers and 
ranchers by making them aware of 
programs available through the USDA. 





_ In addition, this rule amends 7 CFR 


chapter XVIII to reflect the abolishment 
of the Farmers Home Administration 
and the Rural Development 
Administration and the establishment of 
the Rural Housing and Community 
Development Service, the Rural 
Business and Cooperative Development 
Service, the Rural Utilities Service, and 
the Consolidated Farm Service Agency 
in the recent Department of Agriculture 
reorganization. 

DATES: Interim rule effective December 
27, 1994. Comments must be received 
by February 27, 1995. 

ADDRESSES: Submit written comments, 
in duplicate, to the Office of the Chief, 
Regulations Analysis and Control 
Branch, Rural Economic and 
Community Development (RECD), U.S. 
Department of Agriculture, Room 6348, 
South Agriculture Building, 
Washington, D.C. 20250. All written 
comments made pursuant to this notice 
will be available for public inspettion 
during regular working hours at the 
above address. 

FOR FURTHER INFORMATION CONTACT: John 
Just-Buddy, National Project 
Coordinator, Special Programs Unit, or 


Geraldine Herring, Program Analyst, 
Farmer Programs, Consolidated Farm 
Service Agency, USDA, room 4929, 
South Agriculture Building, 14th and 
Independence Avenue, S.W., 
Washington, D.C. 20250, Telephone 
(202) 720-1636. 


SUPPLEMENTARY INFORMATION: 
Classification 

This rule has been determined to be 
not-significant for purposes of Executive 


Order 12866 and therefore has not been 
reviewed by OMB. 


Intergovernmental Consultation 


For reasons set forth in the final rule 
related to Notice 7 CFR, part 3015, 
subpart V (48 FR 29115, June 24, 1983) 
and FmHA Instruction 1940-J, this 
program is not subject to the provisions 
of Executive Order 12372 which 
requires intergovernmental consultation 
with State and local officials. 


Paperwork Reduction Act 


The information collection 
requirements contained in § 1943.111 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control 
number 0575-0156, under the 
provisions of 44 U.S.C. Chapter 35. The 
remaining information collection and 
recordkeeping requirements contained 
in this regulation will not become 
effective until approved by OMB, in 
accordance with the Paperwork 
Reduction Act of 1980. Please send 
written comments to the Office of 
Information Regulatory Affairs, OMB, 
Attention: Desk Officer for USDA, 
Washington, D.C. 20503. Please send a 
copy of your comments to Jack Holston, 
Agency Clearance Officer, USDA, RECD, 
Ag Box 0743, Washington, D.C. 20250. 


~Civil Justice Reform 


This document has been reviewed in 
accordance with Executive Order (E.O.) 
12778. It is the determination of CFSA 
that this action does not unduly burden 
the Federal Court System in that it 
meets all applicable standards provided 
in section 2 of the Executive Order. 


Programs Affected 


This action affects the following 
programs as listed in the Catalog of 
Federal Domestic Assistance: 
10.406—Farm Operating Loans 
10.407—Farm Ownership Loans 


Environmental Impact Statement 


This document has been reviewed in 
accordance with 7 CFR part 1940, 
subpart G, “Environmental Program.” It 
is the determination of CFSA that this 
action does not constitute a major 


- 
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Federal action significantly affecting the 
quality of the human environment, and, 
in accordance with the National 
Environmental Policy Act of 1969, 

~ Public Law 91-190, an Environmental 
Impact Statement is not required. 


Background 

In July 1993, Farmers Home 
Administration (FmHA) initiated, under 
Section 2501 of the Food, Agriculture, 
Conservation, and Trade Act of 1990, 
the Outreach and Assistance Grants for 
Socially Disadvantage Farmers and 
Ranchers program. The program was 
established by an internal funds 
transfer, in the amount of $1 million 
received on August 13, 1993, from 
Extension Service. 

A Notice was published in the 
Federal Register on July 2, 1993, [58 FR 
35911-35914], Outreach and Assistance 
Grants for Socially Disadvantaged 
Farmers and Ranchers, and no adverse 
comments were received. The Notice 
was to solicit recipients and give 
guidance to eligible applicants on 
submitting proposals for the program. 


Discussion of Interim Rule 


Outreach and Assistance Grants for 
Socially Disadvantaged Farmers and 
Ranchers is authorized under Section 
2501 of the Food Agriculture, 

-Conservation, and Trade Act of 1990 (7 
U.S.C. 2279). Three million dollars will 
remain available until expended. It was 
the intent of Congress to have funds 
available to provide outreach and 
technical assistance to encourage and 
assist socially disadvantaged farmers 
and ranchers to own and operate farms 
and ranches and to participate in 
agricultural programs. This assistance 
should enable socially disadvantaged 
farmers and ranchers to obtain 
information on application and bidding 
procedures, farm management, and 
other essential information to 

articipate in agricultural programs. 
J The Refinition of Agricultural 
programs contained in 1943.104 of this 
subpart is based on the programs 
authorized by the statutes referenced in 
Section 2501 (e)(3) of the FACT Act. As 
authorized by Section 2501 (e)(3)(G), 
FmHA has designated additional. USDA 
programs as Agricultural program based 
on its belief that the participation of 
socially disadvantaged farmers and 
ranchers in these programs will serve an 
important public purpose. The 
definition of Agricultural program 
references many of USDA’s programs, 
however, the list is not intended to be - 
all inclusive. Rather, the regulation 
intends to increase participation by 
socially disadvantaged farmers and 
ranchers in all USDA programs which 


are agricultural in nature. However, 
because the program is carried out by 
CFSA employees, the outreach efforts by 
CFSA personnel to recipients will 
require the personnel to provide 
information about CFSA agricultural 
loans only until such time as 
information on the other USDA 
agricultural programs becomes 
available. 


Need for the Interim Rule: 


e To implement, this year, a program 
that directly addresses the decline of 
minority farmers and ranchers. 

e To immediately put into effect what 
is a clear and pressing goal of the 
Administration. On November 1, 1993, 
President Clinton issued Executive 
Order 12876, that directs the 
Government to support Historically 
Black Colleges and Universities 
(HBCU’s) and to provide opportunities 
to participate in and benefit from federal 
programs. These institutions are a major 
beneficiary of this funding. 

e In addition, under Section 2501, 
Outreach and Assistance for Socially 
Disadvantaged Farmers and Ranchers, 
non-HBCU’s entities, i.e., Indian Tribal 
community colleges and Hispanic 


“serving post-secondary educational 


institutions will be in the population 
served. 

¢ To allow funds to be used in FY 95 
that will provide assistance in advance 
of planting and building for the 
upcoming crop year. 

e The application of this program will 
help in development of the components 
in the ’95 Farm Bill aimed at stabilizing 
socially disadvantaged family farmers. 

e As services are consolidated and 


‘ agencies change as a result of 


reorganization of USDA, the socially 
disadvantaged population, whom these 
funds are targeted at, will be able to 
receive the necessary assistance to 
understand and gain access to the newly 
reorganized USDA. 

It is the policy of this Department that 
rules relating to public property, loans, 
grants, benefits, or contracts will be 
published for comment not 
withstanding the exemption of 5 U.S.C. 
553. However, the Department is 
publishing this rule as an interim rule 
which will take effect immediately upon 
publication in the Federal Register 
without securing prior public comment. 

The Agency is taking this action 
because the funds which will be 
distributed in the fiscal year 1995 are 
not being distributed under a typically 
new action or proposal which will affect 
the public. Rather the funds will go to 
organizations whose five years’ plans 
were selected for funding pursuant to 
the July 2, 1993, Notice so that the 


organizations can continue to provide 
information and assistance to socially 
disadvantaged farmers and ranchers. 
Moreover, since that Notice provided 
the criteria for obtaining funding, the 
organizations which are affected by this 
action (which contains similar 
requirements) have actual notice of the 
applicable standards. 

Organizations whose proposals were 
not selected for funding in 1993 and 
organizations submitting new proposals 
are not immediately affected by this 
action because they will not receive 
funding in this fiscal year. Also, these 
organizations will have the opportunity 


_to comment on the interim rule because 


their comments will be considered 
before any truly new money could be 
distributed in the fiscal year 1996. Only 
$3,000,000 was appropriated for this 
program for the fiscal year 1994, and 
$2,995,000 for the fiscal year 1995. The 
same amount may not be appropriated 
in subsequent years. However, it is the 
Agency’s expectation that funds will be 
appropriated for this program either as 
a separate item or as part of the general 
appropriations for the Agency-in-the 
future years. Therefore, the interim rule 
establishes guidelines for administering 
the program for future years. 

Program Description 

1. The regulation being developed 
embodies the content of the original 
notice, published on July 2, 1993. The 
interested parties are fully aware of the 
procedures and standards intended for 
this program. 

2. The program’s objective is to 
reverse, through the use of the Outreach 
Training and Technical Assistance 
Program, the decline of socially 
disadvantaged farmers and ranchers 
across the United States. 

e This outcome will be reached by 
encouraging and assisting socially 
disadvantaged farmers and ranchers to 
own and operate their own farms, 
participate in agricultural programs, and 
become an integral part of the 
agricultural community. 

e The recipients of these grants will 
provide services to socially 
disadvantaged farmers and ranchers and 
small farmers through outreach training 
and technical assistance in farm and 
ranch management, recordkeeping, 
marketing techniques and in testing 
innovative solutions to existing or 
anticipated issues or problems they may 
encounter. 

Under the interim rule, CFSA will 
solicit proposals, and five-year plans to 
be funded on a competitive basis. The 
solicitation is encouraged from 
community-based organizations, 1890 
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Land Grant colleges, including Tuskegee 
University, Indian Tribal Community 
Colleges and Alaska Native cooperative 
colleges, Hispanic serving post- 
secondary educational institutions, and 
other post-secondary educational 
institutions with demonstrated 
experience in providing agriculture 
education or other agricultural related 
services to socially disadvantaged 
family farmers and ranchers in their 
region. 

The proposals will be evaluated by a 
panel of Agency technical experts to 
determine which proposals are most 
meritorious. The panel of Agency 
technical experts are necessary to 
evaluate what is expected to be a variety 
of very technical proposals. The 
evaluation panel will make 
recommendations to the appropriate 
Agency official to be forwarded to the 
Agency Head, who will consult with, if 
necessary, the Secretary of USDA before 
a final decision on awarding the grants 
or cooperative agreements is made. 

To assure a consistency in the 
evaluation process the interim rule 
establishes a set of evaluation criteria to 
assure the proposal is consistent with 
the intent of the program and is worth 
the funds that are to be spent on the 
project. 

The accounting for the funds awarded 
for the cooperative or other agreement 
will be subject to the normal rules for 
such agreements within USDA as given 
in part 3016 of this title. The proposed 
application format is used to assure that 
sufficient information is obtained to 
complete an agreement as given in part 
3016 of this title. In addition, the 
application format is similar to that 
used by other USDA Agencies for their 
competitive grants programs. 


List of Subjects in 7 CFR Part 1943 


Credit, Loan Programs—Agriculture. 


Accordingly, 7 CFR chapter XVIII and 
part 1943 are amended as follows: 

1. The heading of 7 CFR chapter XVIII 
is revised to read as follows: 


CHAPTER XVIllI—RURAL HOUSING AND 
COMMUNITY DEVELOPMENT SERVICE, 
RURAL BUSINESS AND COOPERATIVE 
DEVELOPMENT SERVICE, RURAL 
UTILITIES SERVICE, AND CONSOLIDATED 
FARM SERVICE AGENCY, DEPARTMENT 
OF AGRICULTURE 


2. In 7 CFR chapter XVIII (consisting 
of parts 1800-2099), everywhere 
“Farmers Home Administration”, 
“FmHA”, “FHA”, “Rural Development 
Administration”, or “RDA” are 
mentioned add the following 
immediately thereafter “or its successor 
agency under Public Law 103-354”. 


PART 1943—FARM OWNERSHIP, SOIL 
AND WATER AND RECREATION 


3. The authority citation for part 1943 
is revised to read as follows: 


Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 
5 U.S.C. 301; 7 CFR 2.23 and 2.70. 


4. Subpart C of part 1943 is added to 
read as follows: 


PART 1943—FARM, OWNERSHIP, 
SOIL AND WATER AND RECREATION 


Subpart C—Smail Farmer Outreach Training 
and Technical Assistance Program 


Sec. 

1$43.101 
1943.102 
1943.103 


‘General. 

Objectives. 

Project period. 

1943.104 Definitions. 

1943.105 Eligible entities. 

1943.106—1943.110 [Reserved] 

1943.111 Process for consideration. 

1943.112—1943.114 [Reserved] 

1943.115 Authorized use of funds. 

1943.116-1943.125 [Reserved] 

1943.126 Other applicable Federal statutes 
and regulations that apply. 

1943.127 Fund disbursement. 

1943.128 Financial management systems 
and reporting requirements. 

1943.129-1943.135 [Reserved] 

1943.136 Standards of conduct for 
employees of recipient. 

1943.137 Monitoring compliance and 
penalty for noncompliance. 

1943.138-1943.140 [Reserved] 

1943.141 Nondiscrimination. 

1943.142 Environmental requirements. 

1943.143-1943.150 [Reserved] 


§ 1943.101 General. 


This subpart provides procedures for 
administration of the Small Farmer 
Outreach Training and Technical 
Assistance Program whereby an 1890 or 
other eligible educational institution or 
community-based organization as 
referenced in § 1943.105 of this subpart, 
also referred to as the recipient, enters 
into a grant, cooperative, or other 
agreement with the Consolidated Farm 
Service Agency (CFSA) to provide 
outreach, training, and technical 
assistance to members of socially 
disadvantaged groups to own and 
operate farms and ranches and to 
participate in agricultural programs. 


§ 1943.102 Objectives. 


To meet the objectives of the program 
referenced in paragraphs (a) and (b) of 
this section, CFSA will fund grant 
agreements, cooperative agreements, or 
enter into Memorandums of 
Understanding (MOU) with recipients 
as referenced in § 1943.105 of this 
subpart, for Small Farmer Outreach 
Training and Technical Assistance 
Projects which are determined to meet 
the objectives of the program: 


(a) The long-term objective of the 
Small Farmer Outreach Training and 
Technical Assistance Program is to keep 
small farmers, especially those who are 
members of socially disadvantaged 
groups, on the farm and strengthen the 
rural economy. 

(b) An immediate objective of the 
Small Farmer Outreach Training and 
Technical Assistance Program is to 
encourage and assist members of 
socially disadvantaged groups to own 
and operate farms and ranches and to 
participate in agricultural programs. 


§ 1943.103 Project period. 

A cooperative agreement or other 
agreement will specify a project for a 
period generally of 5 years, with an 
option for renewal up to the 5-year 
period, subject to the availability of 
funds or termination of the project by 
mutual agreement or for cause. 


§ 1943.104 Definitions. 

For the purpose of the Small Farmer 
Outreach Training and Technical 
Assistance Program, the following 
definitions are applicable: 

Agricultural programs. Eligible 
programs shall include, but are not 
limited to, one or more of the following 
programs: Agricultural conservation 
program, programs comprising the 
environmental conservation acreage 
reserve program (ECARP), conservation 
technical assistance program, 
emergency conservation program, 
forestry incentives program, Great - 
Plains Conservation Program, integrated 
farm management option program, price 
support and production adjustment 
programs, rural environmental 
conservation program, soil survey 
program, and water bank program; also 
the farm loan programs (farm 
ownership, operating, soil and water, 
and emergency loans) of the CFSA. 

Awarding official. The Administrator 
of the CFSA or.designee. 

Community-based organization. 
Those nonprofit, nongovernment 
organizations with a well defined 
constituency that includes all or part of 
a particular community, e.g., 
communities consisting of socially 
disadvantaged farmers and ranchers. 
Socially disadvantaged farmers and 
ranchers must play a role in the 
development and implementation of 
any program or project undertaken by 
the organization. 

Cooperative agreement. The same 
meaning as “grant,” except that, at the 
time a cooperative agreement is 
awarded, substantial involvement is 
anticipated between CFSA, acting for 
the Federal Government, and the 
recipient during performance under the 
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agreement. (Refer to Exhibit A of FmHA 
Instruction 1943-C (available in any 
State office).) 

Grant. For purposes of this regulation, 
an award by CFSA, acting for the 
Federal Government, of money to the 
recipient with the following 
characteristics: 

(1) The principal purpose of the 
award is to accomplish a public purpose 
authorized by statute, rather than 
acquisition, by purchase, lease, or 
barter, of property or services for the 
direct benefit or use of the Federal 
Government; and 

(2) At the time an award is made, no 
substantial involvement is anticipated 
between CFSA, acting for the Federal 
Government, and the recipient. 

Memorandum of Understanding 
(MOU). For purposes of this regulation, 
a documented plan between CFSA and 
the recipient or recipients for carrying 
out their separate activities in a project 
of mutual interest. When an 
understanding is reached as to the area 
of operations and duties to be performed 
by the parties concerned, each party 
directs its own activities and utilizes its 
own resources. An MOU is not a fund 
obligation document since it does not 
directly involve a financial assistance 
transaction. 

Project. The total activities within the 
scope of the program as identified in the 
MOU, grant, cooperative or other 
agreement. 

Project Director. The individual who 
is responsible for the project, as . 
designated by the recipient in the 
project proposal and approved by the 
awarding official. The project director 
will devote full time to the 
administration of the project. 

Project period. The total time 
approved by the awarding official for 
conducting the proposed project as 
outlined in an approved project 
proposal or the approved portions 
thereof and as specified in the 
cooperative or other agreement. 

Recipient. For purposes of this 
subpart, an entity as defined in 
§ 1943.105 of this subpart that has 
entered into an MOU, grant, or 
cooperative or other agreement with 
CFSA. 

Socially disadvantaged farmer or 
rancher. A farmer or rancher who is a 
member of a socially disadvantaged 
group. (For entity applicants, the 
majority interest has to be held by 
socially disadvantaged individuals.) 

Socially disadvantaged group. A 
group whose members have been 
subject to racial, ethnic, or gender 
prejudice because of their identity as 
members of a group without regard to 
their individual qualities. Socially 


disadvantaged groups consist of 
Women, African-Americans, Native 
Americans, Alaskan Natives, Hispanics, 
Asians, and Pacific Islanders. 


§ 1943.105 Eligible Entities. 


(a) CFSA will consider proposals only 
from: , 

(1) 1890 Land-Grant Colleges, 
including Tuskegee University. 

(2) Indian tribal community colleges. 

(3) Alaska native cooperative colleges. 

(4) Hispanic-serving post-secondary 
educational institutions. 

(5) Other post-secondary educational 
institutions with demonstrated 
experience in providing agricultural 
education or other agriculturally-related 
services to socially disadvantaged 
farmers or ranchers in their region. 

(6) Any community-based 
organization that: 

(i) Has demonstrated experience in 
providing agricultural education or 
other agriculturally-related services to 
socially disadvantaged farmers and 
ranchers; 

(ii) Provides documentary evidence of 
its past experience in working with 
socially disadvantaged farmers and 
ranchers during the 2 years preceding 
its application for assistance; and 

(iii) Does not engage in activities 
prohibited under Section 501(c)(3) of 
the Internal Revenue Code of 1986. 

(b) In addition to those entities 
referenced in paragraph (a) of this 
section, an applicant must: 

(1) Have adequate financial resources 
for performance and the necessary 
experience, organizational and technical 
qualifications, and facilities or a firm 
commitment, arrangement, or ability to 
obtain same (including any to be 
obtained through subagreement(s)); 

(2) Have the ability to comply with 
the proposed or required completion 
schedule for the project; 

(3) Have an adequate financial 
management system and audit 
procedures that provide efficient and 
effective accountability and control of 
all funds, property, and other assets; 

(4) Have a satisfactory record of 
performance, including, in particular, 
any prior performance under grants, 
contracts, or cooperative agreements 
from the Federal Government; and 

(5) Otherwise be qualified and eligible 
to receive funding for a grant agreement, 
cooperative agreement, or other 
agreement under the applicable laws 
and regulations. 


§§ 1943.106-1943.110 [Reserved] 


§ 1943.111 Process for consideration. 


(a) A program solicitation will be 
published in the Federal Register and 


such other publication(s) as deemed 
appropriate, as early as practicable 
every 5 years that funds will be 
available for new project use and at 
other appropriate times. 

(b) The project proposal must contain 
the following information: 

(1) Background and need for the 
project. Explain the circumstances 
which necessitate a Small Farmer 
Outreach Training and Technical 
Assistance Project within the State to 
serve small farmers, especially members 
of socially disadvantaged groups. 

(2) Objectives and goals proposed to 
meet the objectives. Clearly state the 
objectives of the project, which should 
be in line with the objectives of the 
program stated in § 1943.102 of this 
subpart, and explain the goals proposed 
to meet the objectives. 

(3) Statement of Work, including 
staffing. Describe the plan of action for 
meeting the objective of the Small 
Farmer Outreach Training and 
Technical Assistance Program and the 
necessary staffing. 

(4) Proposed budget. 

(i) Submit a proposed budget for each 
of the 5 years, showing line-by-line cost 
items for the proposed project. Include 
any in-kind contributions to be 
provided. 

(ii) Show all funding sources and 
itemize costs by the following line 
items: personnel costs, equipment, 
material and supplies, travel, and all 
other costs. 

(iii) Salaries of project personne! who 
will be working on the project may be 
requested in proportion to the effort that 
they will devote to the project. 

(iv) Funds may be requested under 
any of the line items listed above 
provided that the item or source for 
which support is requested is identified 
as necessary for successful conduct of 
the project, is allowable under the 
authorizing legislation and applicable 
Federal cost principles, and is not 
prohibited under any applicable Federal 
statute. 

(5) Identification of personnel. 
Incorporate into the proposal the 
resumes of all anticipated personnel, 
including the Project Director. Also 
discuss the experience, qualifications, 
and availability of all personnel, 
including the Project Director, to direct 
and carry out the project. 

(c) The State Office will review the 
proposal and forward the proposal to 
the National Office Project Manager, 
within 15 days of receipt, with the State 
Office’s recommendations. 

(d) The National Office will make a 
preliminary review of the proposal and 
reserves the right to return it to the State 
Office with any questions or comments 
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to be clarified by the 1890 or other 
eligible educational institution or 
community-based organization. A time 
period for resubmission: will be 
specified. 

{e) All proposals from entities eligible 
for funding under § 1943.105 of this 
subpart shall be evaluated for funding 
consideration. To assist in the 
evaluation and obtain the best possible 
balance of viewpoints for funding 
consideration, a proposal review panel 
will be used. The proposal review panel 
will be selected and organized to 
provide maximum expertise and 
objective judgment in the evaluation of 
proposals. The proposal review panel 
will use Form FmHA 1943-2, 
“EVALUATION—Small Farmer 
Outreach Training and Technical 
Assistance Program,” to evaluate each 
proposal. The proposal review panel 
will evaluate each proposal against the 
five criteria using the following scale: 
Highly Responsive (5); Fully Responsive 
(3); Marginally Responsive (1); and Not 
Responsive (0). The criteria used by the 
proposal review panel and the criteria 
weights are: 

(1) Feasibility and Policy Consistency 
(3.5). Degree to which the proposal 
clearly describes its objective and 
evidences a high level of feasibility and 
consistency with United States 
Department of Agriculture (USDA) 
policy and CFSA mission. 

(2) Institutional Commitment (3.5). 
Degree to which the institition or 
organization is committed to the project, 
as shown by funds, in-kind services, or 
historical success in meeting the 
objectives of the program. 

(3) Number of Counties and Farmers 
Served (3.5). Degree to which the 
proposal reflects collaborative 
approaches in meeting with other 
agencies or organizations to enhance the 
objectives of the program. Also, the 
areas and number of farmers who would 
benefit from the services offered. 

(4) Socially Disadvantaged 
Applicants—Outreach (3.5). Degree to 
which the proposal contains efforts to 
reach persons identified as socially 
disadvantaged farmers and ranchers in 
designated counties. 

Cc) Preparations Features—Statement 
of Work (6.0). Degree to which the 
proposal reflects special innovative 
features to attract, interest, and improve 
the economical and social conditions of 
socially disadvantaged farmers and 
ranchers. 

(f) The final decision to award is at 
the discretion of the awarding official. 
The awarding official shall consider the” 
ranking, comments, and 
recommendations from the proposal 
review panel and any pertinent 


information before deciding which 
applications to approve and the order of 
approval. The awarding official will 
notify in writing entities whose 
proposals are rejected. In accordance 
with § 1900.55 of subpart B of part 1900 
of this chapter, appeal rights will be 
provided only to those entities 
identified as eligible under § 1943.105 
of this subpart. 

(g) After a decision regarding funding 
is made, CFSA and the recipient which 
is selected will enter into a grant or 
cooperative agreement. The awarding 
official will notify the recipient of 
approval and inform them of the 
necessary documents needed to execute 
the agreement. If no funding is involved, 
CFSA and the recipient will enter into 
an MOU. 


§§ 1943.112-1943.114 [Reserved] 


§1943.115 Authorized use of funds. 


Any funds authorized under this 
subpart will be used solely for the 
operation and administration of the 
Small Farmer Outreach Training and 
Technical Assistance Program 
specifically for the project under the 
cooperative or other agreement. There is 
no other authorized use of the funds. 
Eligible costs are limited to those line 
items specified in § 1943.111 (b)(4) of 
this subpart. 


§§ 1943.116-1943.125 [Reserved] 


§ 1943.126 Other applicable federal 
statutes and regulations that apply. 

Several other Federal statutes and 
regulations apply to proposals 
considered for review or cooperative 
and other agreements awarded under 
the program. These include, but are not 
limited to the following: 

(a) 7 CFR part 1b—USDA 
Implementation of the National 
Environmental Policy Act; 

(b) 7 CFR part 3—USDA 
implementation of OMB Circular A—129 
regarding debt collection; 

(c) 7 CFR part 1.1—USDA 
implementation of the Freedom of 
Information Act; 

(d) 7 CFR part 15, Subpart A—USDA 
implementation of Title VI of the Civil 
Rights Act of 1964; 

(e) 7 CFR part 3015—USDA Uniform 
Federal Assistance Regulations, 
implementing OMB Directives {i.e., 
Circular Nos. A—110, A—21, and A—122) 
and incorporating provisions of 31 
U.S.C. 6301-6308 (formerly, the Federal 
Grant and Cooperative Agreement Act of 
1977, Public Law No. 95-224), as well 
as general policy requirements 
applicable to recipients of Departmental 
financial assistance; 


(f) 7 CFR part 3016—USDA Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments; 

(g) 7 CFR part 3017, as amended— 
USDA implementation of 
Governmentwide Debarment and 
Suspension (nonprocurement) and 
Governmentwide Requirements for 
Drug-Free Workplace (Grants); 

(h) 7 CFR part 3018—USDA 
implementation of New Restrictions on 
Lobbying. Imposes prohibitions and 
requirements for disclosure and 
certification related to lobbying on 
recipients of Federal contracts, grants, 
cooperative agreements, and loans; 

(i) 29 U.S.C. 794, Section 504— 
Rehabilitation Act of 1973, and 7 CFR 
part 15B (USDA implementation of the 
statute), prohibiting discrimination 
based upon physical or mental handicap 
in Federally assisted programs; and 

(j) 35 U.S.C. 200 et seq.—Bayh-Dole 
Act, controlling allocation of rights to 
inventions made by employees of small 
business firms and domestic nonprofit 
organizations, including universities, in 
Federally assisted programs 
{implementing regulations are contained 
37 CFR part 401). 


§1943.127 Fund disbursement. 


The method of payment will be by 
reimbursement by Treasury check, and 
payment will be requested on Standard 
Form (SF) 1034, “Public Voucher for 
Purchases and Services Other Than 
Personal,” or SF-270, ‘Request for 
Advance or Reimbursement,” 
whichever is applicable. Payments will 
be processed in accordance with 7 CFR 
parts 3015 and 3016. 


§ 1943.128 Financial management systems 
and reporting requirements. 

(a) Recipients must comply with 
standards for the financial management 
and reporting and program performance 
reporting found in 7 CFR parts 3015 and 
3016. 

(b) Recipients must provide to the 
State Office quarterly financial and- 
program performance reports. The 
reports are due 30 days after the 
reporting period, and an original and 
two copies of each report will be 
submitted. The financial report will be 
presented on SF-269A, “Financial 
Status Report,” and the financial and 
program performance reports will be 
prepared in accordance with 7 CFR 
parts 3015 and 3016. 

(c) The program performance report 
should also address progress on the 
activities under each of the areas of 
Outreach, Training, and Technical | 
Assistance, as stipulated in the 
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cooperative agreement or other 
agreement. 

(d) Within 30 days after receipt, the 
State Office will forward the reports to 
the National Office Project Manager, 
with the State Office’s comments and 
recommendations. 


§§ 1943.129-1943.135 [Reserved] 


§ 1943.136 Standards of conduct for 
employees of recipient. 

(a) Recipients must establish 
safeguards to prevent employees, 
consultants, or members of governing 
bodies from using their positions for 
purposes that are, or give the 
appearance of being, motivated by a 
desire for private financial gain for 
themselves or others such as those with 
whom they have family, business, or 
other ties. Therefore, recipients 
receiving financial support must have 
written policy guidelines on conflict of 
interest and the avoidance thereof. 
These guidelines should reflect State 
and local laws and must cover financial 
interests, gifts, gratuities and favors, 
nepotism, and other areas such as 
political participation and bribery. 
These rules must also indicate the 
conditions under which outside 
activities, relationships, or financial 
interests are proper or improper, and 
provide for notification of these kinds of 
activities, relationships, or financial 
interests to a responsible and objective 
recipient official. For the requirements 
of a code of conduct applicable to 
procurements under grants and 
cooperative agreements, see the 

‘ procurement standards prescribed by 7 
CFR 3015.181. 

(b) The rules of conduct must contain 
a provision for prompt notification of _ 
violations to a responsible and objective 
recipient official and must specify the 
type of administrative action that may 
be taken against an individual for 
violations. 

(c) A copy of the rules of conduct 
must be given-to each officer, employee, 
board member, and consultant of the 
recipient who is working on the CFSA 
financed project, and the rules must be 
enforced to the extent permissible under 
State and local law or to the extent to 
which the recipient determines it has 
legal and practical enforcement 
capacity. The rules need not be formally 
submitted and approved by the 
awarding official; however, they must 
be made available for review upon 
request, for example, during a site visit. 


§ 1943.137 Monitoring compliance and 
penalty for noncompliance. 

(a) CFSA monitoring. CFSA will 
monitor compliance of the Small Farmer 
Outreach Training and Technical 


Assistance projects through the reports 
received in accordance with § 1943.128 
of this subpart, through information 
received from field offices and the 
public, and may include on-site visits to 
observe the operation and 
administration of the program. 


(b) Audits. Recipients are subject to 
the audit requirements of 7 CFR parts 
3015 and 3016. An audit report will be 
submitted to the State Office annually in 
accordance with OMB Circular A—128, 
A-110, or A~133, whichever is 
applicable. The State Office will 
forward the audit to the National Office 
Project Manager, within 30 days after 
receipt, with the State Office’s 
comments and recommendations. 

(c) Penalty for noncompliance. If the 
Administrator determines that a Small 
Farmer Outreach Training and 
Technical Assistance project does not 
meet or no longer meets the objective of 
the program, that there has been a 
violation of the cooperative or other 
agreement, that reporting requirements 
are not being met, or that funds are not 
being used only for the operation and 
administration of the Small Farmer 
Outreach Training and Technical 
Assistance Program, the awarding 
official is authorized to impose any 
penalties or sanctions established in 7 
CFR parts 3015 and 3016. Penalties may 
include withholding payments, 
suspension of the cooperative agreement 
or other agreement, or termination for 
cause. If a penalty for noncompliance is 
enforced, the reason(s) will be stated in 
a letter to the recipient along with 
appeal rights pursuant to. subpart B of 
part 1900 of this chapter. 


§ § 1943.138-1943.140 [Reserved] 


’ §1943.141 Nondiscrimination. 


The policies and regulations 
contained in subpart E of part 1901 of 
this chapter apply to grants and other 
agreements made under this subpart. 


§ 1943.142 Environmental requirements. 
The policies and regulations 
contained in subpart G of part 1940 of 
this chapter apply to grants and other 
agreements made under this subpart. 


§ § 1943.143-1943.150 [Reserved] 
Dated: December 5, 1994. 
Eugene Moos, 


Under Secretary, Farm and Foreign 
Agricultural Services. 


Dated: December 5, 1994. 
Bob J. Nash, 


Under Secretary, Rural Economic and 
Community Development. 


{FR Doc..94—30999 Filed 12-23-94; 8:45 am] 
BILLING CODE 3410-07-U 


Food Safety and Inspection Service 
9 CFR Parts 318, 381 and 391 
[Docket No. 94-0331] 

RIN: 0583-AB87 


‘ Reduction of Accreditation Fees for 


FSIS Accredited Laboratories 


AGENCY: Food Safety and Inspection 
Service, USDA. 


ACTION: Interim rule with request for 
comments. 


SUMMARY: The Food Safety and 
Inspection Service (FSIS) is amending 
provisions of the Federal meat and 
poultry products inspection regulations 
to reduce the fees charged participants 
in the Agency’s Accredited Laboratory 
Program (ALP). Non-Federal analytical 
laboratories are qualified under the ALP 
to conduct analyses of official meat and 
poultry samples. Laboratory 
accreditation fees that cover the costs of 
the ALP are mandated by the Food, 
Agriculture, Conservation, and Trade 
Act of 1990 (the 1990 Farm Bill), as 
amended. The same Act mandates 
annual payment of the fees on the 
anniversary date of each accreditation. 
FSIS has determined that reduced ALP 
administrative expenditures for fiscal 
year 1995 will enable the Agency to 
charge a smaller accreditation fee than 
last year. However, because the 
laboratory accreditation fee is set forth 
in the regulations, the regulations must 
be changed before the Agency can 
charge a different fee. Since the 
anniversary date of most current 
accreditations is December 13, FSIS 
would like to begin billing the 
laboratories at the reduced rate on that 
date. FSIS is also making an editorial 
correction to the Federal meat and 
poultry products inspection regulations. 
EFFECTIVE DATE: December 27, 1994. 
Comments must be received by: January 
26, 1995. 

ADDRESSES: Send written comments, in 
triplicate, to Policy, Evaluation and 
Planning Staff, ATTN: Diane Moore, 
FSIS Docket Clerk, room 3171, South 
Building, Food Safety and Inspection | 
Service, U.S. Department of Agriculture, 
Washington, DC 20250. Oral comments, 
as provided by the Poultry Products 
Inspection Act, should be presented to 
Dr. Jess Rajan, Chief, Quality Systems 
Branch, Chemistry Division, Science 
and Technology, (202) 205-0679. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Jess Rajan, Food Safety and 
Inspection Service, U.S. Department of 
Agriculture, room 516A, Annex 
Building, 300 12th Street, SW., 
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Washington, DC 20250-3700, (202) 205— 
0679. 


SUPPLEMENTARY INFORMATION: 
Comments 


Interested persons are invited to 
submit comments concerning this 
interim rule. Written comments should 
be sent in triplicate to the Policy, 
Evaluation and Planning Staff and 
should refer to docket number 94-0331. 
Any person desiring opportunity for 
oral presentation of views, as provided 
under the Poultry. Products Inspection 
Act, must make such request to Dr. 
Rajan so that arrangements may be made 
for such views to be presented. A record 
will be made of all views orally 
presented: All comments submitted in 
response to this interim rule will be 
available for public inspection in the 
FSIS Docket Room, room 3171, South 
Agriculture Building, Washington, DC 
20250, from 9 a.m. to 12:30 p.m. and 
from 1:30 p.m: to 4 p.m., Monday 
through Friday. 


Background 


To assure compliance with the 
Federal Meat Inspection Act (FMIA—21 
U.S.C. 601 et seq.) and the Poultry 
Products Inspection Act (PPIA—21 
U.S.C. 451 et seq.), and regulations 
promulgated under the Acts, samples of 
meat and poultry products are tested 
periodically to determine protein, 
moisture, fat, and salt content. Analyses 
are also conducted to determine the 
presence of any violative concentrations 
of drugs or other chemical residues. 

When FSIS finds that a product is not 
in compliance, the Agency is required to 
take appropriate action against the 
processor of that product. Depending on 
the type of product and the severity of 
the noncompliance, such action may 
range from product reprocessing to 
litigation proceedings. In view of the 
critical nature of product testing, it is 
necessary for laboratories that analyze 
official samples of meat and poultry 
products to maintain a high degree of 
integrity. 

A processor whose sample is to be 
analyzed generally has the option of 
using either an FSIS laboratory or an 
accredited laboratory. The cost of FSIS 
analysis is borne by the Government 
while the cost of non-Federal analysis is 
borne by the processor. Due to the 
limited number of FSIS laboratories and 
their heavy workload, many processors 
prefer to use the non-Federal 
laboratories either for convenience of 
location or to obtain test results more 
quickly. 

Section 1327 (7 U.S.C. 138) of the 
Food, Agriculture, Conservation, and 


Trade Act of 1990 (PL 101-624), as 
amended, known as the 1990 Farm Bill, 
requires USDA to charge a 
nonrefundable accreditation fee for 
laboratories seeking accreditation by the 
Secretary under the authority of the 
FMIA or PPIA. The fee is required to be 
in an amount that will offset the cost of 
the ALP. All fees collected by the 
Secretary of Agriculture are credited to 
an account from which the expenses of 
the Accredited Laboratory Program are 
paid, and are available immediately and 
remain available until expended for the 
ALP. 

Fees are billed annually on a per- 
accreditation basis. The ALP regulations 
define an accreditation to be a 
determination by FSIS that a laboratory 
is qualified to analyze official samples 
of meat and poultry products for the 
presence and amount of all four food 
chemistry analytes (protein, moisture, 
fat, and salt) or a determination by the 
Agency that a laboratory is qualified to 
analyze official samples of product for 
the presence and amount of one of 
several classes of chemical residues. 
Accreditations are granted separately for 
the food chemistry analysis of official 
samples and for the analysis of such 
samples for any one of the several 
classes of chemical residue. A 
laboratory may hold more than one 
accreditation. 

The user-fee-funded ALP has been in 
operation since December 13, 1993, the 
effective date of the final rule that, 
among other things, established the 
accreditation fee (58 FR 65254). FSIS 
has reviewed its costs incurred to grant 
and/or renew a laboratory’s 
accreditation status. A cost analysis was 
performed on the 1994 rate and it was 
determined that the 1995 rate should be 
reduced. The revised fee was 
determined by an analysis of the fixed 
and variable costs of the service. The 
cost was calculated to be $2,500 per 
year, a reduction of $1000 from the 1994 
fee.1 This reduction was due to 
administrative and managerial 
efficiencies, and the use of 
interlaboratory accreditation 
maintenance check samples only, rather 
than both check and split samples, to 
demonstrate acceptable laboratory 
performance. 

Each year, FSIS will perform a cost 
analysis to determine whether the 
current accreditation fee is adequate to 
recover the costs of providing the 
service for the next year. If the fee is not 
adequate or is in excess of that required 


1A copy of the cost analysis is available from the 
FSIS Docket Clerk, USDA, Food Safety and 
Inspection Service, Room 3171, South Agriculture 
Building, 14th Street and Independence Avenue, 
Washington, DC 20250. 


to recover the costs, a new fee will be 
established. 
The Agency has determined that the 


fee for original accreditations and 


renewals, beginning December 13, 1994 
(the anniversary date for the 
accreditations of most laboratories in 
the program), will be $2,500. 

Because the amount of the 
accreditation fee is mandated by 
regulation, the regulations must be 
amended before laboratories can be 
billed at the new, reduced rate. As the 
regulations are now written, the Agency 
must begin billing December 13 at the 
existing, higher fee rate of $3,500. 
However, the Agency has determined 
that a lower fee should be charged. The 


“Agency has determined that the lower 


fee needs to be made effective 
immediately in order to assure that it 
collects the fee it has determined is 
appropriate and in order to assure that 
industry will not be burdened 
unnecessarily by the charging of a fee 
that is higher than what is needed. 

FSIS is also making an editorial 
correction to § 318.21(c)(3)(ix), 
paragraphs (A), (B), and (C), and 
§ 381.153(c)(3){ix), paragraphs (A), (B), 
and (C), of the Federal meat and poultry 
products inspection regulations. In the 
final rule, the option for using 
interlaboratory accreditation check 
samples was inadvertently omitted from 
these paragraphs but included in the 
introductory sections for these 
paragraphs. This interim rule merely 
corrects that editorial error and makes 
no substantive change. 

In accordance with section 553 of the 
Administrative Procedure Act (5 U.S.C. 
553), for the reasons listed above, the 
Agency finds good cause for making this 
interim rule effective upon publication. 
At the same time, however, FSIS is 
providing for a 30-day comment period. 


Executive Order 12866 


This interim rule has been determined 
to be significant and was reviewed by 
the Office of Management and Budget 
under Executive Order 12866. 


Executive Order 12778 


This interim rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. This rule reduces the 
accreditation fees for non-Federal 
analytical chemistry laboratories 
accredited under the Federal Meat and 
Poultry Products Inspection Acts and 
regulations Ppa Nar thereunder. 

States and local jurisdictions are 
preempted under the Federal Meat 
Inspection Act (FMIA) and the Poultry 
Products Inspection Act (PPIA) from 
imposing any requirements with respect 
to federally inspected premises and 
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facilities, and operations of such 
establishments, that are in addition to, 
or different than, those imposed under 
the FMIA or PPIA. States and local 
jurisdictions are also preempted under 
the FMIA and PPIA from imposing any 
marking, labeling, packaging, or 
ingredient requirements on federally 
inspected meat or poultry products that 
are in addition to, or different than, 
those imposed under the FMIA or the 
PPIA, as well as preempted from 
imposing, under the PPIA for poultry 
products, certain storage and handling 
requirements. States and local 
jurisdictions may, however, exercise 
concurrent jurisdiction over meat and 
poultry products that are outside official 
establishments for the purpose of 
preventing the distribution of meat or 
poultry products that are misbranded or 
adulterated under the FMIA or PPIA or, 
in the case of imported articles, which 
are not at such an establishment, after 
their entry into the United States. States 
and local jurisdictions may also make 
requirements or take other actions, that 
are consistent with the FMIA and PPIA, 
with respect to any other matters 
regulated under the FMIA and PPIA. 


Under the FMIA and the PPIA, States 
that maintain meat and poultry 
inspection programs must impose 
requirements that are at least equal to 
those required under the FMIA or PPIA. 
These States may, however, impose 
more stringent requirements on such 
State-inspected products and 
establishments. 


This interim rule will have no 
retroactive effect and applicable 
administrative procedures must be 
exhausted before any judicial challenge 
to the application of these provisions. 
Those administrative procedures are set 
forth in 9 CFR §§ 306.5, 318.21(h), 
381.35, and 381.153(h). 


Effect on Small Entities 


There are currently approximately 
150 laboratories in the FSIS accredited 
laboratory program. About one quarter 
(37) of these are considered small 
entities. 


This interim rule reduces the fee 
charged for FSIS accreditation from 
$3,500 per accreditation, per year, to 
$2,500 per accreditation, per year. All 
small accredited laboratories are 
affected by this interim rule. Since the 
payment of fees to begin or renew a 
laboratory’s status as “accredited by 
FSIS” is a very small part of total 
business costs, FSIS has determined that 
this rule will not have a significant 
effect on small entities. 


List of Subjects 
9 CFR Part 318 


Meat inspection, Laboratory 
accreditation. 


9 CFR Part 381 


Poultry and poultry products 
inspection, Laboratory accreditation. 


9 CFR Part 391 


Fees and charges for inspection 
services, Laboratory accreditation fees. 

For the reasons discussed in the 
preamble, FSIS is amending 9 CFR parts 
318, 381, and 391, as follows: 


PART 318—ENTRY INTO OFFICIAL 
ESTABLISHMENTS; REINSPECTION 
AND PREPARATION OF PRODUCTS 


1. The authority citation for part 318 
continues to read as follows: 


Authority: 7 U.S.C. 138f; 21 U.S.C. 450, 
1901-1906; 21 U.S.C. 601-695; 7 CFR 2.17, 
2.55. 


2. The first sentence in Paragraphs 
(c)(3)(ix) (A)(1), (A)(2), (B), and (C) of 
§ 318.21 are revised to read as follows: 


§318.21 Accreditation of chemistry 
laboratories. 
* * * * * 

(c) x *& & 

(3) ak 

(ix) 2. &. 2 

(A) Systematic laboratory difference: 

(1) Positive systematic laboratory 
difference: The standardized difference 
between the accredited laboratory’s 
result and that of the FSIS laboratory for 
each split and/or interlaboratory 
accreditation maintenance check sample 
is used to determine a CUSUM value, 
designated as CUSUM-P.11 * * * 

* * * * * 

(2) Negative systematic laboratory 
difference: The standardized difference 
between the accredited laboratory’s 
result and that of the FSIS laboratory for 
each split and/or interlaboratory 
accreditation maintenance check sample 
is used to determine a CUSUM value, 
designated as CUSUM-N.12 * * * 

* * * * * 

(B) Variability: The absolute value of 
the standardized difference between the 
accredited laboratory’s result and that of 
the FSIS laboratory for each split and/ 
or interlaboratory accreditation 
maintenance check sample is used to 
determine a CUSUM value, designated 
as CUSUM-V.13 * * * 


* * = * * 

(C) Large Deviations: The large 
deviation measure of the accredited 
laboratory’s result for each split and/or 
interlaboratory accreditation 
maintenance check sample is used to 


determine a CUSUM value, designated 
as CUSUM-D.14 * * * 


* * * * * 


PART 381—POULTRY PRODUCTS 
INSPECTION REGULATIONS 


3. The authority citation for part 381 
continues to read as follows: 


Authority: 7 U.S.C. 138f; 7 U.S.C. 450; 21 
U.S.C. 451-470; 7 CFR 2:17, 2.55. 


4. The first sentence in Paragraphs 
(c)(3)(ix) (A)(1), (A)(2), (B), and (C) of 
§ 381.153 are revised to read as follows. 


§ 381.153 Accreditation of chemistry 
laboratories. 


* = * * * 

(c) x * *® 

(3) xe 

(ix) x eR 

(A) Systematic laboratory difference: 

(1) Positive systematic laboratory 
difference: The standardized difference 
between the accredited laboratory’s 
result and that of the FSIS laboratory for 
each split and/or interlaboratory | 
accreditation maintenance check sample 
is used to determine a CUSUM value, 
designated as CUSUM-P.11* * * 

* * * * 

(2) Negative systematic laboratory 
difference: The standardized difference 
between the accredited laboratory’s 
result and that of the FSIS laboratory for 
each split and/or interlaboratory 
accreditation maintenance check sample 
is used to determine a CUSUM value, 
designated as CUSUM-N.12* * * 

* * * * * 

(B) Variability: The absolute value of 
the standardized difference between the 
accredited laboratory’s result and that of 
the FSIS laboratory for each split and/ 
or interlaboratory accreditation 
maintenance check sample is used to 
determine a CUSUM value, designated 
as CUSUM-V.13 * * * 

* ~ * * x 

(C) Large Deviations: The large 
deviation measure of the accredited 
laboratory’s result for each split and/or 
interlaboratory accreditation 
maintenance check sample is used to 
determine a CUSUM value, designated 
as CUSUM-D.'4 * * * 


* * * * * 


PART 391—FEES AND CHARGES FOR 
INSPECTION SERVICES AND 
LABORATORY ACCREDITATION 


5. The authority citation for part 391 
continues to read as follows: 
Authority: 7 U.S.C. 138f; 7 U.S.C. 394, 


1622, 1624; 21 U.S.C. 450 et seq.; 21 U.S.C. 
601-695. 


6. Paragraph (a) of § 391.5 is revised 
to read as follows: 
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§391.5 Laboratory accreditation fees. 

(a) The annual fee for the initial 
accreditation and maintenance of 
accreditation provided pursuant to 
§§ 318.21 and 381.153 shall be $2,500 
per accreditation. 

* * * * * 

Done at Washington, DC, on: December 19, 

1994. : 

Michael R. Taylor, 

Acting Under Secretary for Food Safety. 

{FR Doc. 94—31639 Filed 12-23-94; 8:45 am] 
BILLING CODE 3410-OM-P-M 








DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 94-NM-25-AD; Amendment 
39-9100; AD 94-26-04] 


Airworthiness Directives; Jetstream 
Model 4101 Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Final rule. 





SUMMARY: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to certain Jetstream Model 
4101 airplanes, that currently requires 
inspections to detect damage of the ball 
bearings in the aileron quadrants, 
replacement of damaged ball bearings 
with new ball bearings, and adjustment 
to the secondary stops. This amendment 
requires installation of new swivel 
bearings in the aileron quadrants, 
which, when accomplished, will 
terminate the inspection requirement. 
This amendment is prompted by the 
development of a modification that 
eliminates the need to inspect 
repetitively. The actions specified by 

- this AD are intended to prevent failure 
of the bearings in the aileron quadrants, 
which could result in reduced 
controllability of the airplane. 

DATES: Effective January 26, 1995. 

The incorporation by reference of 
Jetstream Alert Service Bulletin J41—A- 
27-026, Revision 2, dated January 17, 
1994, and Jetstream Service Bulletin 
J41-27-027, dated January 17, 1994, is 
approved by the Director of the Federal 
Register as of January 26, 1995. 

The incorporation by reference of 
Jetstream Alert Service Bulletin J41—A- 
27-026, Revision 1, dated December 7, 
1993, was approved previously by the 
Director of the Federal Register as of 
March 28, 1994 (59 FR 11531, March 11, 
1994). 


ADDRESSES: The service information 
referenced in this AD may be obtained 


from Jetstream Aircraft, Incorporated, 
P.O. Box 16029, Dulles International 
Airport, Washington, DC 20041-6029. 
This information may be examined at 
the Federal Aviation Administration 
(FAA), Transport Airplane Directorate, 
Rules Docket, 1601 Lind Avenue, SW., 
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
William Schroeder, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2148; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A 


_ proposal to amend part 39 of the Federal 


Aviation Regulations (14 CFR part 39) 
by superseding AD 93-25-10, 
Amendment 39-8849 (59 FR 11531, 
March 11, 1994), which is applicable to 
certain jetstream Model 4101 airplanes, 
was published in the Federal Register 
on May 4, 1994 (59 FR 23031). The 
action proposed to require installation 
of new swivel bearings in the left and 
right aileron quadrants (Modification 
JM41307A) as terminating action for the 
currently required inspections. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were submitted in response , 
to the proposal or the FAA’s 
determination of the cost to the public. 

The FAA has recently reviewed the 
figures it has used over the past several 
years in calculating the economic 
impact of AD activity. In order to 
account for various inflationary costs in 
the airline industry, the FAA has 
determined that it is necessary to 
increase the labor rate used in these 
calculations from $55 per work hour to 
$60 per work hour. The economic 
impact information, below has been 
revised to reflect this increase in the 
specified hourly labor rate. 

As a result of recent communications 
with the Air Transport Association 
(ATA) of America, the FAA has learned 
that, in general, some operators may 
misunderstand the legal effect of AD’s 
on airplanes that are identified in the 
applicability provision of the AD, but 
that have been altered or repaired in the 
area addressed by the AD. Under these 
circumstances, at least one operator 
appears to have incorrectly assumed 
that its airplane was not subject to an 
AD. On the contrary, all airplanes 
identified in the applicability provision 
of an AD are legally subject to the AD. 
If an airplane has been altered or 
repaired in the affected area in such a 
way as to affect compliance with the 


AD, the owner or operator is required to 
obtain FAA approval for an alternative 
method of compliance with the AD, in 
accordance with the paragraph of each 
AD that provides for such approvals. A 
note has been added to this final rule to 
clarify this requirement. The FAA has 
determined that this addition will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD. 

The FAA estimates that 8 airplanes of 
U.S. registry will be affected by this AD. 

The inspections that were previously 
required by AD 93-25-10, and retained 
in this amendment, take approximately 
1 work hour per airplane to accomplish, 
at an average labor rate of $60 per work 
hour. Based on these figures, the total 
cost impact of these inspection 
requirements on U.S. operators is 
estimated to be $480, or $60 per 
airplane, per inspection cycle. 

The adjustment to the secondary stops 
that were previously required by AD 
93-25-10, and retained in this 
amendment, take approximately 1 work 
hour per airplane to accomplish, at an 
average labor rate of $60 per work hour. 
Based on these figures, the total cost 
impact of this adjustment requirement 
on U.S. operators is estimated to be 
$480, or $60 per airplane. The FAA 
estimates that ail affected U.S. operators 
have already accomplished this action; 
therefore, the future cost impact of this 
requirement is minimal. 

The installation of new swivel 
bearings (Modification JM41307A) that 
will be required by this amendment will 
take approximately 10 work hours per 
airplane to accomplish, at an average 
labor rate of $60 per work hour. 
Required parts will be provided by the 
manufacturer at no cost to the operator. 
Based on these figures, the total cost 
impact of the modification requirement 
of this AD on U.S. operators is estimated 
to be $4,800, or $600 per airplane. 

The total cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 
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For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 
Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 


Administrator, the Federal Aviation- ~~ *’* 


_ Administration amends part 39 of the- 
Federal Aviation Regulations (14 CFR 
part 39) as follows: ; 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 


39.13 [Amended] 

2. Section 39.13 is amended by 
removing amendment 39-8849 (59 FR 
11531, March 11, 1994), and by adding 
a new airworthiness directive (AD), 
amendment 39-9100 to read as follows: 


94-26-04 Jetstream Aircraft Limited: 
Amendment 39-9100. Docket 94-NM-— 
25—-AD. Supersedes AD 93-25-10, 
Amendment 39-8849. 

Applicability: Model 4101 airplanes having 
constructors numbers 41004 and subsequent; 
on which Modification JM41307A or 
JM41307B has not been installed previously; 
certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 


requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (e) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition; or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any airplane from 
the applicability of this AD. 


Compliance: Required as indicated, unless 
accomplished previously. 

To prevent failure of the bearings in the 
aileron quadrants, which could result in 
reduced controllability of the airplane, 
accomplish the following: 

(a) Within 7 days after Mafch 28, 1994 (the 
effective date of AD 93-25-10, Amendment 
39-8849), perform a detailed visual 
inspection to detect damage of the bearings 
in the aileron quadrant in the pilot’s and co- 
pilot’s aileron control, in accordance with 
Jetstream Aircraft Limited Alert Service 


December 7, 1998;-0r Revision 2, dated 
* ‘January 17, 1994. 

(1) If no damaged bearing is found, repeat 
the inspection, thereafter, at intervals not to 
exceed 7 days. 

(2) If any damaged bearing is found, prior 
to further flight, replace the damaged bearing 
with a new bearing in accordance with the 
service bulletin, and repeat the inspection, 
thereafter, at intervals not to exceed 7 days. 

* Note 2: Paragraph (a) of this AD restates the 
requirement for an initial and repetitive 
inspections contained in paragraph (a) of AD 
93-25-10. Therefore, for operators that have 
previously accomplished at least the initial 
inspection in accordance with AD 93-25-10, 
paragraph (a) of this AD requires that the 
next scheduled inspection be performed ~- 
within 7 days after the last inspection 
performed in accordance with paragraph (a) 
of AD 93-25-10. 


(b) Within 7 days after March 28, 1994 (the 
effective date of AD 93-25-10, Amendment 
39-8849), adjust the aileron secondary stop 
in the pilot’s and co-pilot’s aileron control 
system in accordance with Jetstream Aircraft 
Limited Alert Service Bulletin J41—A-—27— 
026, Revision 1, dated December 7, 1993; or 
Revision 2, dated January 17, 1994. 

Note 3: Paragraph (b) of this AD restates 
the requirement to adjust the aileron 
secondary stop contained in paragraph (b) of 
AD 93-25-10. As allowed by the phrase 
“unless accomplished previously,” if that 
requirement of AD 93~25-10 has been 
accomplished previously, this AD does not 
require that it be repeated. 


(c) Within 7 days after March 28, 1994 (the 
effective date of AD 93-25-10, Amendment 
39-8849), revise the Abnormal Procedures 
Section of the FAA-approved Airplane Flight 
Manual (AFM) to include the following. This 
may be accomplished by inserting a copy of 
this AD in the AFM: 

“Where abnormal aileron control backlash 
is experienced by one pilot, the other pilot 
should assume control of the aircraft without 
using the disconnect facility. The disconnect 
facility should only be used in accordance 
with published procedures in cases of control 
restrictions or jamming.” 

Note 4: Paragraph (c) of this AD restates the 
requirement for an AFM revision contained 
in paragraph (c) of AD 93-25-10. As allowed 
by the phrase “‘unless accomplished 
previously,” if that requirement of AD 93- 
25-10 has been accomplished previously, 
this AD does not require that it be repeated. 

(d) Within 180 hours time-in-service after 
the effective date of this AD, install new 
swivel bearings in the left and right aileron 
quadrants (Modification JM41307A) in 
accordance with Jetstream Service Bulletin 


~ J41=27-027, dated January 17, 1994: 
- ‘Accomplishment of this modification 


constitutes terminating action for the 
requirements of this AD. The AFM revision 
required by paragraph (c) of this AD may be 
removed following accomplishment of this 
modification. 

(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113. 

Note 5: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113. 


(f) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished. 

(g) The actions shall be done in accordance 
with Jetstream Service Bulletin J41-27-027, 
dated January 17; 1994; and Jetstream Alert 
Service Bulletin J41-A-27-026, Revision 1, 
dated December 7, 1993, or Jetstream Alert 
Service Bulletin J41-A—27-026, Revision 2, 
dated January 17, 1994, as applicable. 
Revision 2 of Jetstream Alert Service Bulletin 
]41-A-27-026 contains the following list of 
effective pages: 





Service bulletin referenced and date 


Page No. 


Revision level 


shown on page Daie shown on page 





J41-A-27-026 





Revision 2 
January 17, 1994 





1-3 








4-9 


2 January 17, 1994. 


1 December 7, 1993. 
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The incorporation by reference of Jetstream 
Alert Service Bulletin J41—A-—27-026, 
Revision 1, dated December 7, 1993, was 
approved previously by the Director of the 
Federal Register in accordance with 5 U.S.C. 
552(a) and 1 CFR Part 51 as of March 28, 
1994 (59 FR 11531, March 11, 1994). The 
incorporation by reference of the remainder 
of the service bulletins listed aboveis _ 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552{a) 
and 1 CFR Part 51. Copies may be obtained 
from Jetstream Aircraft, Incorporated, P.O. 
Box 16029, Dulles International Airport, 
Washington, DC 20041-6029. Copies may be 
inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700, Washington, DC. 

(h) This amendment becomes effective on 
January 26, 1995. 

Issued in Renton, Washington, on 
December 14, 1994. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 94—31178 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13-U 





14 CFR Part 39 


[Docket No. 93-NM-205-AD; Amendment 
39-9099; AD 94-26-03] 


Airworthiness Directives; Fokker 
Model F28 Mark 1000, 2000, 3000, and 
4000 Series Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Fokker Model F28 
series airplanes, that requires inspection 
to detect cracking in the area of the side 
stay attachment lugs of the fitting 
subassembly of the main landing gear 
(MLG), and replacement of cracked 
subassemblies with new or serviceable 
subassemblies. This amendment is 
prompted by reports of cracking in the 
subassembly of the MLG. The actions 
specified by this AD are intended to 
prevent damage to and/or failure of the 
support structure of the MLG. 

DATES: Effective January 26, 1995. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 26, 
1995. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Fokker Aircraft USA, Inc., 1199 
North Fairfax Street, Alexandria, 
Virginia 22314. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 





Airplane Directorate, Rules Docket, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC 
FOR FURTHER INFORMATION CONTACT: 


’ Mark Quam, Aerospace Engineer, 


Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2145; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain Fokker 
Model F—28 Mark 1000, 2000, 3000, and 
4000 series airplanes was published in 
the Federal Register on April 5, 1994 
(59 FR 15875). That action proposed to 
require a one-time inspection to detect 
cracking in the area of the side stay 
attachment lugs of the fitting 
subassembly of the main landing gear 
(MLG), and replacement of cracked 
subassemblies with new or serviceable 
subassemblies. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter supports the 
proposal. 

One commenter requests that the 
proposed rule be withdrawn and that a 
supplemental notice be issued that 
would propose the accomplishment of a 
“refurbishment” program developed by 
the commenter. This commenter 
indicates that the inspection and rework 
proposed in the notice may actually 
aggravate, rather than prevent, damage 
to the subject fitting assemblies. This 
commenter reports that, within several 
days after reworking the lugs in 
accordance with the method proposed 
in the notice, corrosion damage 
indications reappeared. In order to 
ensure that all evidence of corrosion 
was removed, the commenter had to 
accomplish an intensive refurbishment 
of the main landing gear side stay 
attachment lugs. It is this refurbishment 
process that the commenter requests to 
be required by the proposed rule. 

The FAA does not agree with the 
commenter’s request. The commenter 
did not provide sufficient data to 
establish that the procedure required by 
this rule (namely, a cleaning procedure 
that is necessary to remove surface 
corrosion in order to obtain an adequate 
eddy current inspection) contributes to 
any aggravation of a corrosion 
condition. The FAA has determined that 
the cleaning and eddy current 


inspection are sufficient, if no cracks are 
detected, to allow the main fitting sub- 
assembly to remain on the airplane until 
the next overhaul, when a thorough 
inspection, corrosion removal, and 
corrosion control process can be 
accomplished. 

This same commenter requests that 
the proposed AD be revised to provide 
“credit” for inspections accomplished 
during overhau! procedures that were 
performed prio to the effective date of 
the final rule. The commenter points out 
that Revision 2 of Fokker F28 Service 
Experience Digest 32-10, Subject No. 
008, states that, if the inspection and . 
restoration of the protective finish on 
the subject assembly are accomplished, 
as is recommended during the 
inspections called out in the referenced 
service bulletin or during normal 
overhaul, no repetitive inspections will 
be necessary between overhaul periods. 
The commenter considers that this 
implies that the damage to the anodic 
film is an isolated occurrence, and that 
stress corrosion cracking will not occur 
if the anodic film is intact when the unit 
enters service. The commenter states 
that, compared to a specialized shop 
environment, field inspections and 
rework operations (as proposed in the 
notice) are less likely to ensure that all 
corrosion is detected and removed. 
Further, rework that exposes end grains 
and increases stress levels can 
aggravate, rather than arrest, the 
propensity for further corrosion. In this 
commenter’s overhaul shop, corrosion 
removal is verified after machining by a 
process beginning with a chemical etch 
treatment that removes the surfaced 
layer of metal smeared by machining, 
followed by a high-sensitivity 
fluorescent penetrant inspection. 

The FAA concurs in part. Although 
the Fokker F28 Service Experience 
Digest referenced by the commenter 
does state that accomplishment of 
normal overhaul “will ensure that no 
repetitive inspections are required 
between overhaul periods,” the 
overhaul instructions provided may not 
be entirely adequate to support that 
statement. Therefore, the FAA agrees. 
with the commenter’s suggestion to 
provide credit to operators for 
inspections that were accomplished 
during overhaul prior to the effective 
date of the AD, but only provided that: 

1. The overhaul was accomplished 
within the normal overhaul period 
(12,000 cycles or 12 years, whichever 
comes first); and 

2. The overhaul was accomplished in 
accordance with Dowty Aerospace 
Landing Gear (DALG) Component 
Maintenance Manual (CMM), dated 
September 1977 or later; and 
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3. Any resulting repairs were 
accomplished in accordance with the 
DALG CMM, dated November 25, 1992, 
or later; or, if repairs were accomplished 
after September 1977 but before 
November 25, 1992, they were 
performed with concurrence 
(concession) from DALG. 

The FAA has revised paragraph (a) of 
the final rule, to provide such “credit” 
to operators who have performed this 
procedure. 

One commenter requests that the 
proposed rule be revised to permit the 
installation of uninspected (non- 
identified) subassemblies after the 
effective date of the AD and until the 
compliance time for inspection, which 
is 3 months after the effective date. This 
commenter points out that the proposal 
would require that, as of the effective 
date of the final rule, no operator could 
install any subassembly that had not 
been previously inspected and 
identified in accordance with the 
requirements of proposed paragraph (a). 
The commenter is concerned that this 
would not allow the installation of an 
uninspected serviceable part during 
maintenance that was not related to the 
AD itself. The commenter states that 
this does not appear to be consistent 
with previous AD’s that have dealt with 
affected parts not installed on an 
airplane. 

The FAA does not concur with the 
commenter’s request. Neither does the 
FAA agree that this is ‘not consistent 
with previous AD’s.” The FAA has 
issued numerous AD’s over the past 
years that have called for the removal of 
discrepant parts that have been 
determined to create an unsafe 
condition; those AD’s normally contain 
a statement indicating that none of those 
discrepant-type parts may be installed 
on any airplane in the future. Such 
statements are necessary in order to 
prohibit the installation of spares of the 
discrepant part. In general, once an 
unsafe condition has been determined 
to exist with regard to a part, it is the 
FAA’s normal policy not to allow that 
condition—or that part—to be re- 
introduced into the fleet. 

Further, in developing the technical 
information on which every AD is 
based, one of the important 
considerations is the availability of parts 
that the AD will require to be installed. 
When it is determined that ample 
numbers of those (safe) parts are 
immediately available to operators, it is 
the FAA’s policy to prohibit installation 
of the “unsafe” parts after the effective 
date of the AD. Removing an unsafe 
condition that already exists on an 
airplane necessarily involves 
performing maintenance on the 


airplane, and the FAA always provides 
some kind of “‘grace period” in order to 
minimize disruption of operations. On 
the other hand, prohibiting installation 
of spares that have been determined to 
create an unsafe condition does not 
require any additional maintenance 
activity; it simply requires use of one 
part rather than another. 

Put in other terms, the purpose of the 
AD’s compliance time is to give the 
operators time to get the discrepant 
parts off the airplane. The time interval 
selected takes into account not only 
safety implications, but the size of the 
fleet and convenient maintenance 
schedules. However, the compliance 
time is not meant as a time for operators 
to put discrepant parts on the airplane 
in the meantime. 

Further, the FAA considers that the 
period of time between publication of 
the final rule in the Federal Register 
and the effective date of the final rule 
(usually 30 days) is sufficient to provide 
operators with an opportunity to 
determine their immediate need for 
modified spares and to obtain them. Of 
course, in individual cases where this is 
not possible, every AD contains a 
provision that allows an operator to 
obtain an extension of compliance time 
based upon a specific showing of need. 

In light of these issues, the FAA finds 
that prohibiting installation of 
uninspected (non-identified) 
subassemblies on an airplane as of the 
effective date of this final rule does 
increase safety and does not impose 
undue burdens on operators. 

As a result of recent communications 
with the Air Transport Association 
(ATA) of America, the FAA has learned 
that, in general, some operators may 
misunderstand the legal effect of AD’s 
on airplanes that are identified in the 
applicability provision of the AD, but 
that have been altered or repaired in the 
area addressed by the AD. The FAA 
points out that all airplanes identified in 
the applicability provision of an AD are 
legally subject to the AD. If an airplane 
has been altered or repaired in the 
affected area in such a way as to affect 
compliance with the AD, the owner or 
operator is required to obtain FAA 
approval for an alternative method of 
compliance with the AD, in accordance 
with the paragraph of each AD that 
provides for such approvals. A note has 
been added to the final rule to clarify 
this requirement. 

The FAA has recently reviewed the 
figures it has used over the past several 
years in calculating the economic 
impact of AD activity. In order to 
account for various inflationary-costs in 
the airline industry, the FAA has 
determined that it is necessary to 


increase the iabor rate used in these 
calculations from $55 per work hour to 
$60 per work hour. The economic 
impact information, below, has been 
revised to reflect this increase in the 
specified hourly labor rate. 


After careful review of the available 
data, including the comments above, the 
FAA has determined that air safety and 
the public interest require the adoption 
of the rule with the changes previously 
described. The AA has determined that 
these changes will neither increase the 
economic burden on any operator nor 
increase the scope of the AD. ' 


The FAA estimates that 42 airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 14 ~ 
work hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $60 per work hour 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $35,280, or $840 per 
airplane. 


The total cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. 


The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 


For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 
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Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 


§ 39.13. [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness. 
directive: 


94-26-03 Fokker: Amendment 39-9099. 
Docket 93—-NM-—205-—AD. 


Applicability: Model F28 Mark 1000, 2000, 
3000, and 4000 series airplanes, serial 
numbers 11003 through 11241 inclusive, 
11991, and 11992; certificated in any 
category, and equipped with any of the 
following Dowty Aerospace Gloucester main 
undercarriage unit part numbers: 
200427003/004/005/006/007/008/009/010, 
200633001/002/005/006, 

20064 2001/002/003/004/005/006, 
200739001/002/003/004, 
200752001/002/003/004, or 
200782001/002/003/004/005/006/007/008. 


Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (d) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition; or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any airplane from 
the applicability of this AD. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent damage to and/or failure of the 
support structure of the main landing gear 
(m{LG), accomplish the following: 

(a) Except as provided by paragraph (b) of 
this AD: Within 3 months after the effective 
date of this AD, perform an eddy current 
inspection to detect cracking in the area of 
the side stay attachment lugs of the fitting 
subassembly of the MLG in accordance with 
Fokker Service Bulletin F28/32-149, dated 
August 30, 1991. If any cracked subassembly 
is found, prior to further flight, replace it 
with a new subassembly, or a serviceable 
subassembly that has been identified 


previously with service bulletin number “32- 
161R” on its nameplate, in accordance with 
Dowty Aerospace Gloucester Service Bulletin 
32-161R, Revision 2, dated January 7, 1992. 
(b) In lieu of performing the requirements 
of paragraph (a) of this AD, verify that the 
items specified in paragraphs (b)(1), (b)(2), 


. and (b)(3) of this AD have been accomplished 


with respect to the main undercarriage unit 
of the MLG on the affected airplane(s). 
Operators who verify the accomplishment of 
all of these items are considered to be in 
compliance with the requirements of this AD. 

(1) The main landing gear overhaul period 
has not exceeded 12,000 landings or 12 years. 
whichever comes first; and 

(2) The last overhaul was accomplished in 
accordance with Dowty Aerospace Landing 
Gear (DALG) Component Maintenance 
Manual (CMM}, dated September 1977 or 
later; and 

(3) Any repairs accomplished during 
overhaul were accomplished in accordance 
with the DALG CMM, dated November 25. 
1992 or later; or any repairs accomplished 
prior to November 25, 1992, but later than 
September 1977, were performed with 
concurrence (concession) from DALG. 

(c) As of the effective date of this AD, no 
person shall install on any airplane a main 
undercarriage unit, having any of the 
following Dowty Aerospace Gloucester part 
numbers, that has not been identified 
previously with service bulletin number “32- 
161R” on its nameplate, or that has not been 
verified to have met the items specified in 
paragraph (b) of this AD: 
200427003/004/005/006/007/008/009/010. 
200633001/002/005/006, 
200642001/002/003/004/005/006, 
200739001/002/003/004, 
200752001/002/003/004, or 
200782001/002/003/004/005/006/007/008. 

(d) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113. 

(e) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished. 

(f) The inspection shall be done in 
accordance with Fokker Service Bulletin 
F28/32-149, dated August 30, 1991. This. 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552{a) and 1 CFR 
part 51. Copies may be obtained from Fokker 
Aircraft USA, Inc., 1199 North Fairfax Street, 
Alexandria, Virginia 22314. Copies may be 
inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 


Washington; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700, Washington, DC. 

(g) This amendment becomes effective on 
January 26, 1995. 

Issued in Renton, Washington, on 
December 12, 1994. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service 
{FR Doc. 94—30492 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13-U 





14 CFR Part 39 


[Docket No. 93-NM-46-AD; Amendment 
39-9098; AD 94-26-02] 


Airworthiness Directives; de Haviliand 
Model DHC-S Series Airplanes 


AGENCY: Federal Aviation 
Administration, DOT 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain de Havilland 
Model DHC-8 series airplanes, that 
requires repetitive inspections of the 
passenger service unit (PSU) printed 
circuit boards and power supply 
connectors to detect corrosion and 
evidence of overheating; repair or 
replacement of the circuit boards or 
replacement of connectors, if necessary; 
and eventual installation of a 
terminating modification. This 
amendment is prompted by reports that 
certain PSU printed circuit boards and 
power supply connectors have 
overheated in service. The actions 
specified by this AD are intended to 
prevent overheating of the PSU printed 
circuit board and power supply 
connectors, which could lead to a fire in 
the PSU. 

DATES: Effective January 26, 1995. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 26. 
1995. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from de Havilland, Inc., Garratt 
Boulevard, Downsview, Ontario M3K 
1Y5, Canada. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the FAA, Engine and 
Propeller Directorate, New York Aircraft 
Certification Office, 181 South Franklin 
Avenue, Room 202, Valley Stream, New 
York; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., 
suite 700, Washington, DC. 








66454 Federal Register / Vol. 59, No. 247 / Tuesday, December 27, 1994 / Rules and Regulations 








FOR FURTHER INFORMATION CONTACT: 
Michele Maurer, Aerospace Engineer, 
Systems and Equipment Branch, ANE-— 
173, FAA, Engine and Propeller 
Directorate, New York Aircraft 
Certification Office, 181 South Franklin 
Avenue, Room 202, Valley Stream, New 
York 11581; telephone (516) 791-6428; 
fax (516) 791-9024. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain de 
Havilland Model DHC-8 series 
airplanes was published as a 
supplemental notice of proposed 
rulemaking (NPRM) in the Federal 
Register on April 29, 1994 (59 FR 
22138). That action proposed to require 
repetitive inspections of the passenger 
service unit (PSU) printed circuit boards 
and power supply connectors to detect 
corrosion and evidence of overheating; 
repair or replacement of the circuit 
boards or replacement of connectors, if 
necessary; and eventual installation of a 
modification that would terminate the 
required inspections. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter supports the 
proposal. 

Another commenter requests that the 
proposed requirement to submit 
inspection results to de Havilland be 
deleted. The commenter states that, 
since the proposed rule would require 
that a terminating action be 
accomplished, and since de Havilland 
has been aware of the addressed 
problem for several years, any data 
supplied to de Havilland through 
inspection reports would not shed any 
new light on the problem. The FAA 
concurs. Upon reconsideration of this 
proposed requirement, the FAA 
considers the submission of reports to 
be unnecessary. Additionally, de 
Havilland has advised the FAA that it 
foresees no future need to receive such 
reports. Accordingly, the FAA has 
revised the final rule by deleting the 
reporting requirement. 

This same commenter requests that 
the compliance time for the proposed 
initial inspection be revised to account 
for new airplanes. The commenter 
suggests that new airplanes should not 
be required to be inspected for at least 
12 months since new. In considering 
this comment, the FAA has determined 
that the applicability of the final rule 
must be revised to limit it only to 
airplanes having serial numbers 3 


through 369, inclusive. Airplanes 
having serial numbers higher that 369 
were delivered with the equivalent of 
Modification 8/1950 (the terminating 
modification required by this AD} 
installed. In light of this, a revision to 
the final rule to address “new” 
airplanes, as suggested by the 
commenter, is unnecessary since all of 
the affected airplanes have accumulated 
more than 12 months since new. 

The FAA has revised the applicability 
of the final rule to clarify the specific 
part numbers of the subject PSU’s 
installed on the affected airplanes. 

As a result of recent communications 
with the Air Transport Association 
(ATA) of America, the FAA has learned 
that, in general, some operators may 
misunderstand the legal effect of AD’s 
on airplanes that are identified in the 
applicability provision of the AD, but 
that have been altered or repaired in the 
area addressed by the AD. The FAA 
points out that all airplanes identified in 
the applicability provision of an AD are 
legally subject to the AD. If an airplane 
has been altered or repaired in the 
affected area in such a way as to affect 
compliance with the AD, the owner or 
operator is required to obtain FAA 
approval for an alternative method of 
compliance with the AD, in accordance 
with the paragraph of each AD that 
provides for such approvals. A note has 
been added to this final rule to clarify 
this requirement. 

The FAA has recently reviewed the 
figures it has used over the past several 
years in calculating the economic 
impact of AD activity. In order to 
account for various inflationary costs in 
the airline industry, the FAA has 
determined that it is necessary to 
increase the labor rate used in these 
calculations from $55 per work hour to 
$60 per work hour. The economic 
impact information, below, has been 
revised to reflect this increase in the 
specified hourly labor rate. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD. 

The FAA estimates that 133 airplanes 
of U.S. registry will be affected by this 
AD 


The required inspections will take 
approximately 2 work hours per 
airplane to accomplish, at an average 
labor rate of $60 per work hour. Based 
on these figures, the total cost impact of 
the proposed inspections on U.S. 


operators is estimated to be $15,960, or 
$120 per airplane, per inspection. 

The required terminating 
modification will require approximately 
3 work hours per PSU to accomplish, at 
an average labor cost of $60 per work 
hour. Required parts would cost - 
approximately $62 per PSU. Each 
airplane is equipped with between 18 
and 26 PSU’s. Based on these figures, 
the total cost impact of the propased 
modification on U.S. operators is 
estimated to be $242 per PSU, or 
between $4,356 and $6,292 per airplane. 

The total cost impact figures 
discussed above are based on 
assumptions that no operator has yet 
accomplished any of the proposed 
requirements of this AD action, and that 
no operator would accomplish those 
actions in the future if this AD were not 
adopted. However, the FAA has been 
advised that the initial inspection has 
already been accomplished on 
approximately 22 airplanes; therefore 
the future economic impact of this rule 
is reduced by at least $2,640. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviatiori 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 
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PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 


§39.13. [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

94-26-02 de Havilland, Inc.: Amendment 
39-9098. Docket 93-NM-46-AD. 


Applicability: Model DHC-8 series 
airplanes, serial numbers 003 through 369; 
inclusive; equipped with passenger service 
units (PSU) have part numbers 10-1418-1 or 
—2, or 10—1081—1 through -8; certificated in 
any Category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (c) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition; or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any airplane from 
the applicability of this AD. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent overheating of the passenger 
service unit (PSU) printed circuit board and 
power supply connectors, which could lead 
to a fire in the PSU, accomplish the 
following: 

(a) Within 300 hours time-in-service after 
the effective date of this AD, or within 30 
days after the effective date of this AD, or 
within 12 months after any previous 
inspection conducted prior to the effective 
date in accordance with this paragraph, 
whichever occurs later: Conduct a visual 
inspection of all PSU printed circuit boards 
and power supply connectors to detect 
corrosion and evidence of overheating, in 
accordance with paragraph III. of de 
Havilland Alert Service Bulletin S.B. A8—33- 
30, Revision ‘A’, dated December 18, 1992. 

Note 2: The overheat condition referred to 
in this paragraph is the discoloration of the 
printed circuit board around the connector 
interfaces, and not the light conformal 
coating discoloration resulting from the 
normal operation of high current devices 
mounted on the printed circuit board. 


(1) If no corrosion or evidence of 
overheating is detected, repeat the inspection 
at intervals not to exceed i2 months, 

(2) If any corrosion or evidence of 
overheating of the PSU printed circuit board 


is detected as a result of any inspection, prior 
to further flight, either repair or replace the 
PSU printed circuit board in accordance with 
the service bulletin. Thereafter, repeat the 
inspection at intervals not to exceed 12 
months. . 

(3) If any corrosion or evidence of 
overheating of the power supply connectors 
is detected as a result of any inspection, prior 
to further flight, replace the affected power 
supply. connector in accordance with the 
service bulletin. Thereafter, repeat the 
inspection at intervals not to exceed 12 
months. 

(b) Within 24 months after the effective 
date of this AD, install Modification 8/1950 
in accordance with de Havilland Service 
Bulletin S.B. 8-33-34, dated August 10, 
1993. Installation of this modification 
constitutes terminating action for the 
inspections required by paragraph (a) of this 
AD. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, New York 
Aircraft Certification Office (ACO), FAA, 
Engine and Propeller Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, New York ACO. 

Note 3: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the New York ACO. 

(d) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished. ¢ 

(e) The inspections shall be done in 
accordance with de Havilland Alert Service 
Bulletin S.B. A8-33-30, Revision ‘A’, datéd 
December 18, 1992. The modification shall 
be done in accordance with de Havilland 
Service Bulletin S.B. 8-33-34, dated August 
10, 1993. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from de Havilland, Inc., Garratt Boulevard, 
Downsview, Ontario M3K 1Y5, Canada. 
Copies may be inspected at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at the 
FAA, Engine and Propeller Directorate, New 
York Aircraft Certification Office, 181 South 
Franklin Avenue, Room 202, Valley Stream, 
New York; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700, Washington, DC. 

(f} This amendment becomes effective on 
January 26, 1995. 

Issued in Renton, Washington, on 
December 12, 1994. 

Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 94-30940 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13-U 


14 CFR Part 39 


[Docket No. $4-SW-18-AD; Amendment 
39-9105; AD 94-26-10] 


Airworthiness Directives; Robinson 
Helicopter Company Mode! R44 Seri 
Helicopters , 


AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Final rule; request for 
comments. 


SUMMARY: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to Robinson Helicopter 
Company (RHC) Model R44 series 
helicopters, that currently requires 
removal and replacement of specific 
parts of the cyclic control system. This 
amendment requires the same removal 
and replacement of specific parts of the 
cyclic control system, corrects a 
replacement part number, and changes 
the applicability to cover certain serial- 
numbered helicopters. This amendment 
is prompted by the need to correct the 
existing AD by changing the 
applicability to include additional 
serial-numbered helicopters and to 
correct a replacement part number that 
was incorrectly stated in the existing 
AD. The actions specified by this AD are 
intended to prevent failure of the cyclic 
control system and subsequent loss of 
control of the helicopter. 
DATES: Effective January 11, 1995. 
Comments for inclusion in the Rules 
Docket must be received on or before 
February 27, 1995. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. $4-SW-18-AD, 2601 
Meacham Blvd., Room 663, Fort Worth, 
Texas 76137. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Lirio Liu, Aerospace Engineer, Los 
Angeles Aircraft Certification Office, 
FAA, ANM-123L, Transport Airplane 
Directorate, 3960 Paramount Blvd., 
Lakewood, California 90712, telephone 
(310) 627-5229, fax (310) 627-5210. 
SUPPLEMENTARY INFORMATION: On August 
18, 1994, the FAA issued AD 94-17-18, 
Amendment 39-9013 (59 FR 43726, 
August 25, 1994), to require immediate 
removal and replacement of specific 
parts of the cyclic control system in 
accordance with the applicable 
maintenance manual. That action was 
prompted by an accident involving an 
RHC Model R44 series helicopter. The 
National Transportation Safety Board 
(NTSB) determined the probable cause 
for the accident was fatigue failure of 
the cyclic stick assembly, a part of the 
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cyclic control system. The pilot uses the 
cyclic control system to control the 
flight attitude of the helicopter. If the 
cyclic control system fails, the pilot 
loses the ability to make cyclic control 
inputs to the main rotor system. After 
reviewing the NTSB report, the FAA has 
determined that certain parts of the 
same design as those installed on the 
accident helicopter need to be replaced 
before further flight. That condition, if 
not corrected, could result in failure of 
the cyclic control system and 
subsequent loss of control of the 
helicopter. 

Since the issuance of that AD, the 
FAA has become aware of an error in 
the AD. One of the cyclic control system 
replacement part numbers was 
incorrectly stated as C211-3. That part 
number should have been part number 
A211-3. Additionally, that AD should 
have been applicable to RHC Model R44 
series helicopters, with serial numbers 
(S/N) less than but not including S/N 
0017, since the manufacturing records 
indicate the design changes required by 
that AD were incorporated by RHC into 
the RHC Model R44 production line, 
beginning with helicopter S/N 0017. 
Upon review, the FAA has determined 
that the original cyclic control system 
design meets existing FAA design 
standards, but has limited damage 
tolerance characteristics and does not 
display slow crack growth properties. 
When damaged or flawed, the cyclic 
stick assembly can fail due to fatigue 
prior to its retirement time of 4,000 
hours time-in-service. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other RHC Model R44 series 
helicopters of the same type design, this 
AD supersedes AD 94-17-18 and is 
being issued to prevent failure of the 
cyclic control system and subsequent 
loss of control of the helicopter. This 
AD requires removal and replacement of 
certain parts of the cyclic control system 
of the affected helicopters as well as 
changes the applicability of this AD to 
include certain serial-numbered 
helicopters. The actions are required to 
be accomplished in accordance with the 
applicable maintenance manual. Due to 
the critical need to (1) ensure the 
integrity of the cyclic control system, (2) 
comply with the requirements of this 
AD before further flight, and (3) require 
replacement of certain parts on certain 
serial-numbered helicopters, this rule 
must be issued immediately to correct 
an unsafe condition in the affected 
helicopters. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 


hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days. 


Comments Invited 


Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be . 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concemed with the substance of this AD 
will be filed in the Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this rule must 
submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 94-SW-18-AD.” The 
postcard will be date stamped and 
returned to the commenter. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and that it is not a “significant 
regulatory action” under Executive 
Order 12866. It has been determined 


further that this action involves an 
emergency regulation under DOT | 

R tory Policies and Procedures (44 
FR 11034, February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES |. 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by 
removing Amendment 39-9013 (59 FR 
43726, August 25, 1994), and by adding 
a new airworthiness directive (AD), 
Amendment 39-9105, to read as 
follows: 


94-26-10 Robinson Helicopter Company: 
-Amendment 39-9105. Docket No. 94— 
SW-18-AD. Supersedes AD 94-17-18, 
Amendment 39-9013. 


Applicability: Model R44 series helicopters 
with serial numbers (S/N) less than but not 
including S/N 0017, certificated in any 
category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent failure of the cyclic control 
system and subsequent loss of control of the 
helicopter, accomplish the following: 

(a) Before further flight, remove the 
following cyclic contro! system parts and 
replace them with the corresponding 
replacement parts in accordance with the 
applicable maintenance manual: 


Remove part 


numbe 


was Replace with part numbers: 


A205-3 A205-5 Revision J or subse- 
quent FAA-approved re- 
visions. 

C175-2 Revision H or sub- 
sequent FAA-approved 
revisions. 
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—- part Replace with part numbers: 


C176—2 Revision B or sub- 
sequent FAA-approved 
revisions. 

C177-—2 Revision F or sub- 
sequent FAA-approved 
revisions. 

C€319-3 Revision I or subse- 
quent FAA-approved re- 
visions. 

C320-—1 Revision L or sub- 
sequent FAA-approved 
revisions. 

C958-5 Revision E or sub- 
sequent FAA-approved 
revisions. 

D173—1 Revision A or sub- 
sequent FAA-approved 
revisions. 

C338—4 Revision C or sub- 
sequent FAA-approved 
revisions. 

A211-3 Revision I or subse- 
quent FAA-approved re- 
visions. 

A137-2 Revision C or sub- 
sequent FAA-approved 
revisions. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used when approved by the Manager, Los 
Angeles Aircraft Certification Office. 
Operators shall submit their requests through 
an FAA Principal Maintenance Inspector, 
who may concur or comment and then send 
it to the Manager, Los Angeles Aircraft 
Certification Office. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Los Angeles Aircraft 
Certification Office. 

(c) Special flight permits will not be 
issued. 

(d) This amendment becomes effective on 
January 11, 1995. 

Issued in Fort Worth, Texas, on December 
16, 1994. 

Eric Bries, 

Acting Manager, Rotorcraft Directorate, 

Aircraft Certification Service. 

[FR Doc. 94-31597 Filed 12-23-94; 8:45 am] 

BILLING CODE 5910-13-P 


C338-1 


A211-2 


A137-1 





14 CFR Part 39 


[Docket No. 94-NM-67-AD; Amendment 
39-9096; AD 94-25-12} 


Airworthiness Directives; Raytheon 
Corporate Jets Model BAe 125-1000A 
Series Airplanes 

AGENCY: Federal Aviation 
Administration, DO1. 

ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Raytheon 





Corporate Jets Model BAe 125—1000A 
series airplanes, that requires 
modification of the galley feeder cables 
and toilet services fuse. This 
amendment is prompted by a report that 
the gauge size of the existing galley 
feeder cable is not compatible with the 
rating of the currently used toilet 
services fuse. The actions specified by 
this AD are intended to ensure that the 
subject cables are compatible with the 
toilet services fuse in order to prevent 
overheating of the cables, which could 


result in smoke and fire in the cabin. 


DATES: Effective on Jan 26, 1995. 

The tion by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 26, 
1995. 

ADDRESSES: The service information 
references in this AD may be obtained 
from Raytheon Corporate Jets, Inc., 3 
Bishops Street, Albans Road 
West, Hatfield, Hertfordshire, AL109NE, 
United Kingdom. This information may 
be examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
William Schroeder, Engineer, 
Standardization Branch, ANM—113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2148; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain Raytheon 
Corporate Jets Model BAe 125-1000A 
series airplanes was published in the 
Federal Register on July 5, 1994 (59 FR 
34396). That action proposed to require 
modification of the galley feeder cables 
and toilet services fuse. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were submitted in response 
to the proposal or the FAA’s 
determination of the cost to the public. 

The FAA has recently reviewed the 
figures it has used over the past several 
years in calculating the economic 
impact of AD activity. In order to 
account for various inflationary costs in 
the airline industry, the FAA has 
determined that it is necessary to 
increase the labor rate used in these 
calculations from $55 per work hour to 
$60 per work hour. The economic 
impact information, below has been 


revised to reflect this increase in the 
specified hourly labor rate. 

As a result of recent communications 
with the Air Transport Association 
(ATA) of America, the FAA has learned 
that, in general, some operators may 
misunderstand the legal effect of AD’s 
on airplanes that are identified in the 
applicability provision of the AD, but 
that have been altered or repaired in the 
area addressed by the AD. Under these 
circumstances, at least one operator 
appears to have incorrectly assumed 
that its airplane was not subject to an 
AD. On the contrary, all airplanes 
identified in the applicability provision 
of an AD are legally subject to the AD. 
If an airplane has been altered or 
repaired in the affected area in such a 
way as to affect compliance with the 
AD, the owner or operator is required to 
obtain FAA approval for an alternative 
method of compliance with the AD, in 
accordance with the paragraph of each 
AD that provides for such approvals. A 
note has been added to this final rule to 
clarify this i t. The FAA has 
determined that this addition will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD. 

The FAA estimates that 4 airplanes of 
U.S. registry will be affected by this AD, 
that it will take approximately 16 work 
hours per airplane to accomplish the 
required actions, and that the average 
labor rate is $60 per work hour. 
Required parts will cost approximately 
$500 per airplane. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$5,840, or $1,460 per airplane. 

The total cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, | 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant impact, 
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positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 


' §39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

94-25-12 Raytheon Corporate Jets, Inc.: 
Amendment 39-9096. Docket 94-NM-— 
67-AD. 

Applicability: Model BAe 125—-1000A 
series airplanes; as listed in Hawker- 
Raytheon Corporate Jets Service Bulletin 
SB.25-76-25A698A&B, dated February 10, 
1994, and Hawker-Raytheon Corporate Jets 
Service Bulletin SB.25-75—-25A699A, dated 
February 10, 1994; certificated in any 
category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (c) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition; or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any airplane from 
the applicability of this-AD. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent smoke and fire in the cabin due 
to overheating of galley cables, accomplish 
the following: 


(a) For airplanes listed in Hawker- 
Raytheon Corporate Jets Service Bulletin 
SB.25-76-25A698A&B, dated February 10, 
1994: With 100 hours time-in-service after 
the effective date of this AD, install 
Modification 25A698A&B in accordance with 
that service bulletin. 

(b) For airplanes listed in Hawker- 
Raytheon Corporate Jets Service Bulletin 
SB.25-75-25A699A, dated February 10, 
1994: Within 100 hours time-in-service after 
the effective date of this AD, install 
Modification 25A699A in accordance with 
that service bulletin. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, AMS-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113. 


Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113. 

(d) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished. 

(e) The installation shall be done in 
accordance with Hawker-Raytheon Corporate 
Jets Service Bulletin SB.25-76—25A698A&B, 
dated February 10, 1994, or Hawker- 
Raytheon Corporate Jets Service Bulletin 
SB.25-75-25A699A, dated February 10, 
1994, as applicable. This incorporation by 
reference was approved by the Director of the 
Federal Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may be 
obtained from Raytheon Corporate Jets, Inc., 
Customer Support Department, Adams Field, 
P.O. Box 3356, Little Rock, Arkansas 72203. 
Copies may be inspected at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC. 

(f) This amendment becomes effective on 
January 26, 1995. 

Issued in Renton, Washington, on 
December 5, 1994. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc, $4—30398 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Part 1 
[TD 8579} 
RIN 1545-AK93 


S Corporation Built-in Gain Tax 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Final regulations. 





SUMMARY: This document prescribes 
final regulations under section 1374 
relating to the tax imposed on an S 
corporation’s net recognized built-in 
gain. The final regulations reflect 
changes to the law in the Tax Reform 
Act of 1986. The final regulations 
generally affect only corporations that 
changed from C to S status. 

DATES: These regulations are effective 
December 27, 1994. 

These regulations apply to taxable 
years ending on or after December 27, 
1994, but only in cases where the return 
for the taxable year is filed pursuant to 
an S election or a section 1374(d)(8) 
transaction occurring on or after 
December 27, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Mark S. Jennings or Lee D. Muchnikoff, 
Office of Assistant Chief Counsel 
(Corporate), Internal Revenue Service, | 
1111 Constitution Avenue NW, 
Washington, DC 20224 (Attention: 
CC:DOM:CORP:T:R), or telephone (202) 
622-7530 (not a toll free number). 


SUPPLEMENTARY INFORMATION: 
1. Background 


Section 1374 of the Internal Revenue 
Code of 1986 (Code) generally imposes 
a corporate-level tax on an S 
corporation’s recognition of income or 
gain to the extent the income or gain 
reflects unrealized appreciation (or its 
equivalent) in the corporation when it 
converted from C to S status. Section 
1374 was amended to provide this 
treatment as part of the legislation 
repealing the General Utilities rule. See 
H.R. Conf. Rep. No. 841, 99th Cong., 2d 
Sess., Vol. II, 198-207 (1986), 1986-3 
C.B., Vol. 4, 198-207. 

Section 1374 generally applies to an 
S corporation for taxable years 
beginning after December 31, 1986, but 
only if the corporation elects S status 
after December 31, 1986. Sections 
1374(e) and 337(d) provide specific 
authority to promulgate regulations 
under section 1374. 

Proposed regulations under section 
1374 were published in the Federal 
Register on December 8, 1992 (57 FR 
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57971, or 1992-2 C.B. 594). This 
document adds new §§ 1.1374—0 
through 1.1374—10 to 26 CFR Part 1. 


2. Section 1374 and the Proposed 
Regulations 
Section 1374(a) imposes a tax on an 
S corporation’s net recognized built-in 
gain for any taxable year beginning in 
the 10-year recognition period following 
the S corporation’s conversion from a C 
corporation or acquisition of C 
corporation assets in a carryover basis 
transaction. The proposed regulations 
provide that an S corporation’s net 
recognized built-in gain for any taxable 
year is the least of (1) its taxable income 
determined by using the rules applying 
to C corporations and considering only 
recognized built-in gain and recognized 
built-in loss (the pre-limitation amount), 
(2) its taxable income determined by 
using the rules applyin: ying to Cc 
corporations and considering all items 
except as provided under section 
1375(b)(1)(B) (the taxable income 
limitation), or (3) the excess of its net 
unrealized built-in gain over net 
recognized built-in gain for all prior 
taxable years in the recognition period 
(the net unrealized built-in gain 
limitation). 
Section 1374(d)(3) provides that any 
. gain on the disposition of an 
asset during the recognition period is 
recognized built-in gain except to the 
extent the S ion establishes that 
it did not hold the asset on the first day 
of the ition period or the asset 
appreciated after day. Section 
1374(d){4) provides that any loss 
recognized on a disposition of an asset 
during the recognition period is 
recognized built-in loss to the extent the 
S corporation establishes that it held the 
asset on the first day of the recognition 
period and the asset depreciated before 
that day. The p: regulations 
provide that sections 1374(d) (3) and (4) 
apply only to transactions treated as 
sales or under the Code. 
Section 1374(d)(5)(A) provides that 
any item of income properly taken into 
account during the recognition period 
but attributable to periods before the 
first day of the recognition period is 
recognized built-in gain. Section 
1374(d)(5)(B) provides that any item of 
deduction properly taken into account 
during the recognition period but 
attributable to periods before the first 
day of the recognition period is 
recognized built-in loss. The proposed 
regulations provide that an S 
corporation’s items of income or 
deduction generally are recognized 
built-in gain or loss if the item would 
‘have been included in gross income or 
allowed as a deduction against gross 


income before the recognition period by 
an accrual method taxpayer (accrual 
method rule). The proposed regulations 
provide that all rules applying to 
_accrual method taxpayers (whether from 
the Code, regulations, administrative 
pronouncements, or otherwise) also 
apply for purposes of the accrual 
method rule with two exceptions: (1) 
Section 461(h)(2)(C), relating to 
liabilities for tort and worker’s 
compensation for which payment 
constitutes economic performance, and 
(2) section 469, relating to suspended 
passive activity losses. The pro 
regulations also provide special rules for 
certain items including an S 
corporation’s section 481(a)} 
adjustments, income reported under the 
completed contract method, income 
reported under the installment method, 
and distributive share of partnership 
items. 

Section 1374(d)(1) provides that an S 
corporation’s net built-in 
gain is the amount by which the fair 
market value of all its assets exceeds the 
aggregate adjusted bases of all its assets 
as of the of the ition 
period. Section 1374(d}(5)(C) provides 
that an S corporation’s net unrealized 
built-in gain is properly adjusted for 
items of income and deduction that 
would be recognized built-in gain or 
loss if taken into account during the 
recognition period. The 
regulations provide that the S 
corporation’s net unrealized built-in 

ain is determined by reference to a 
ypothetical sale of all the assets of the 
regieung oles recogati ion period 
tion period to a 
buyer that assumed al] the corporation’s 
liabilities. 
Basan: 1374(b)(2) —- that an S 
’s net 

ps canon and 

carryforwards arising in years for which 
the corporation was a C corporation are 
allowed as deductions against net 
recognized built-in gain. The proposed 
regulations provide that no other loss 
carryforwards may be used as a 
deduction against net built- 
in gain. Section 1374(b)(3) provides that 
an S corporation’s special fuels credit 
for the year, and business credit 
carryforwards and minimum tax credit 
arising in years for which the 
corporation was a C corporation, are 
allowed as credits against the section 
1374 tax. The proposed regulations 
provide that no other credits or credit 
carryforwards may be used as a credit 
against the section 1374 tax. The loss 
carryforwards, credits, and credit 
carryforwards allowed to reduce the 
section 1374 tax are collectively referred 


to as the section 1374 attributes in the 
final regulations. 


3. Public Comments and the Final 
Regulations 

The IRS received written and oral 
comments from the public on the 
proposed regulations both in connection 
with the public hearing held on April 
28, 1993, and otherwise. The issues 
— by these comments are discussed 

ow. 


A. Accounting Methods 


Commentators request guidance about 
the accounting methods an S 
corporation should use in determining 
its pre-limitation amount and mie 
income limitation. The commentators 
suggest that an S corporation should be 
allowed to use any accounting method 
it could use if it were a C corporation. 
The final regulations do not adopt this 
suggestion because section 1374 applies 
only to items an S corporation actually 
takes into account during the 
recognition period. It does not apply to 
items the-corperation would have taken 
into account under a hypothetical 
method of accounting. Accordingly, the 
final regulations ire the S 
corporation to use the accounting 
methods it actually uses as an S 
corporation to make these taxable 
income determinations. 


B. Recognition Period 


Commentators request confirmation 
—— ae is the 10 
calendar year period (; not the 10 
taxable year period) beginning on the 


pros. esl a sg 
or the day the S corporation 


acquires C corporation assets in a 
carryover basis transaction. The final 


interpretation of the Code. 
Commentators also request guidance 
on determining an S corporation’s net 
recognized built-in gain where the 
recognition period ends during a taxable 
year (for example, because a corporation 
converting from C to S status was on a 
fiscal year as a C corporation and 
changed to a calendar year as an S 
corporation or because an S corporation 
acquired C corporation assets in a 
carryover basis transaction during a 
taxable year). The final regulations 
provide that the pre-limitation amount 
for the year is determined by a closing 
of the books at the end of the 
recognition period. 
C. Accrual Method Rule and Section 
267(a}{2) or 404(a}l(5) 


One commentator argues that the 
proposed regulations should not use the 
accrual method ruse to determine if, and 
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the extent to which, an item of income 
or deduction is included in net 
recognized built-in gain. Instead, this 
‘commentator argues that the approach 
the proposed regulations use to 
determine if, and the extent to which, 
an item of income or deduction is 
included in net unrealized built-in gain 
(that is, by valuation using a 
hypothetical sale of all the S 
corporation’s assets to a buyer that 
assumes all the S corporation’s 
liabilities) should also be used to 
determine if, and the extent to which, 
an item of income or deduction is 
included in net recognized built-in gain. 

The Treasury and the IRS believe that 
separately valuing each item of income 
and deduction for net recognized built- 
in gain purposes would be unduly 
burdensome both for taxpayers and for 
the IRS. Using a valuation approach for 
determining net unrealized built-in gain 
is not unduly burdensome because net 
unrealized built-in gain can be 
determined by valuing the S 
corporation’s business using an 
aggregate approach where particular 
items of income and deduction are not 
valued individually. In addition, many 
S corporations subject to section 1374 
will not need to know their net 
unrealized built-in gain because they 
will not approach their net unrealized 
built-in gain limitation in the 
recognition period. However, most S 
corporations subject to section 1374 will 
have items of income and deduction 
taken into account in the recognition 
period where a determination must be 
made if, and the extent to which, the 
item is included in net recognized built- 
in gain. Accordingly, the final 
regulations do not adopt the 
commentator’s suggestion and generally 
retain the accrual method rule in the 
proposed regulations. 

Some commentators argue that the 
accrual method rule in the proposed 
regulations wrongly applies sections 
267(a)(2), relating to accrued amounts 
payable to related persons, and 
404(a)(5), relating to accrued amounts 
payable as deferred compensation, to 
determine whether an item of deduction 
should be treated as a recognized built- 
in loss. In general, those sections defer 
a deduction for an accrual method 
taxpayer that owes a payment to a cash 
method taxpayer until the payment is ~ 
made. The commentators cite the \ 
following statement in the section 1374 
legislative history in — of their 
position: 


As an example of these built-in gain and 
loss provisions, in the case of a cash basis 
personal service corporation that converts to 
S status and that has receivables at the time 
of the conversion, the receivables, when 


received, are built-in gain iterng. At the same 
time, built-in losses would include otherwise 
deductible compensation paid after the 
conversion to the persons who performed the 
services that produced the receivables, to the 
extent such compensation is attributable to 
such pre-conversion services. To the extent 
such built-in loss items offset the built-in 
gains from the receivables, there would be no 
amount subject to the built-in gains tax. 


H.R. Rep. No. 795, 100th Cong., 2d Sess. 
63-64 (1988). 

The commentators suggest that the 
accrual method rule in the final 
regulations should be applied without 
regard to sections 267(a)({2) and 
404(a)(5). The Treasury and the IRS 
disagree with the commentators that the 
legislative history quoted above 
precludes the adoption of the accrual 
method rule of the proposed 
regulations. The accrual method rule in 
the proposed regulations was adopted as 
an administrable method for both 
taxpayers and the Service to determine 
the extent to which an amount included 
in income or deducted in the 
recognition period is attributable to the 
pre-recognition period. Nevertheless, in 
response to the commentators’ requests, 
the final regulations extend recognized | 
built-in loss treatment for certain 
amounts properly deducted under 
section 267(a)(2) or 404(a)(5) in the 
recognition period. 

The final regulations provide that an 
amount properly deducted under 
section 267(a)}(2) is recognized built-in 
loss to the extent (i) all events have 
occurred that establish the fact of the 
liability to pay the amount, and the 
exact amount of the liability can be 
determined, as of the beginning of the 
recognition period, and (ii) the amount 
is paid in the first two and one-half 
months of the recognition period, or is 
paid to an individual that owned less 
than 5 percent of the corporation’s 
stock. The final regulations provide that 
an amount properly deducted under 
section 404(a)(5) is recognized built-in 
loss to the extent (i) all events have 
occurred that establish the fact of the 
liability to pay the amount, and the 
exact amount of the liability can be 
determined, as of the beginning of the 
recognition period, and (ii) the amount 
is not deductible under section 
267(a)(2). The Treasury and the IRS 
believe that these rules are relatively 
easy for taxpayers and the IRS to apply 
and also provide relief from the deferral 
of deductions under section 267(a)(2) or 
404(a)(5). The additional limitations for 
amounts deducted under section 
267({a)(2) are needed because of the 
particular difficulty in determining 
whether amounts paid to related parties 
are attributable to services performed 


before or after the beginning of the 
recognition period. 

The final regulations also modify the 
accrual method rule in the proposed 
regulations as follows: (1) An exception 
from the accrual method rule for items 
deducted under § 1.461—4(g) is added 
(relating to items in addition to those 
specified in section 461(h)(2)(C) for 
which payment constitutes economic 
performance); and (2) the exception 
from the accrual method rule in the 
proposed regulations for items deducted 
under section 469 is eliminated. The 
§ 1.461—4(g) exception is added to 
clarify the section 461(h)(2)(C) 
exception in the proposed regulations. 
The section 469 exception is eliminated 
because losses suspended before the 
recognition period under section 469 
cannot be used in the recognition period 
under section 1371(b)({1). 


D. Section 481 Adjustments 


The proposed regulations provide that 
any item of income or deduction 
properly taken into account during the 
recognition period under section 481 is 
recognized built-in gain or loss if the 
item is taken into account because of a 
change of accounting method effective 
before the beginning of the second year 
of the recognition period (‘‘one-year 
rule”’). In certain cases, this one-year 
rule has the effect of (1) omitting income 
attributable to the corporation's C 
period altogether at the corporate level, 
(2) including income attributable to the 
corporation’s C period twice at the 
corporate level, (3) omitting a deduction 
attributable to the corporation’s C 
period altogether at the corporate level, 
or (4) allowing a deduction attributable 
to the corporation’s C period twice at 
the corporate level, because the section 
481 adjustment on the change in 
accounting method is not treated as 
recognized built-in gain or loss. In 
addition, the Treasury and the Service 
believe that in most cases the portion of 
a section 481(a) adjustment attributable 
to the pre-recognition period and the 
portion attributable to the recognition 
period can be determined without 
undue administrative difficulty. 


The final regulations, therefore, 
provide that any section 481(a) 
adjustment taken into account in the 
recognition period that prevents an 
omission or duplication of income or 
deduction is recognized built-in gain or 
loss to the extent the adjustment relates 
to items attributable to periods before 
the beginning of the recognition period 
under the principles for determining 
recognized built-in gain or loss in the 
regulations. 
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E. Installment Method 


_ The proposed regulations impose a 
section 1374 tax on income reported 

under the installment method either 
during or after the recognition period in 
accordance with Notice 90-27, 1990-1 
C.B. 336. The tax is imposed only to the 
extent the income would have been 
included in net recognized built-in gain 
if it had been reported in the year of the 
sale and all provisions of section 1374 
applied including the taxable income 
limitation. 

Several commentators argue that the 
proposed regulations wrongly impose a 
section 1374 tax on income reported 
under the installment method after the 
recognition period. In addition, they 
contend that the proposed regulations 
wrongly apply the taxable income 
limitation by reference to the S 
corporation’s cumulative taxable 
income from the year of the installment 
sale to the year that income is reported 
under the installment method (assuming 
the income had been reported in the 
year of the sale) instead of the S 
corporation’s taxable income in the year 
that income was reported under the 
installment method. Further, they 
believe that, where income is reported 
under the installment method after the 
recognition period, the proposed 
regulations are unclear regarding the 
proper use of section 1374 attributes 
and loss recognized after the recognition 
period that would have been recognized 
built-in loss if it had been recognized 
during the recognition period. 

The final regulations retain the 
installment method rules in the 

“proposed regulations because the 

_ Treasury and the IRS believe those rules 
are necessary to prevent an abuse of 
section 1374. The final regulations 
clarify the use of an S corporation’s 
section 1374 attributes and loss 
recognized after the recognition period 
where income is reported under the 
installment method for a year after the 
recognition period. Section 1374 
attributes may be used to the extent 
their use is allowed under all applicable 
provisions of the Code. However, the S 
corporation’s loss recognized in a year 
after the recognition period may not be 
used to reduce the section 1374 tax. 


F. Partnership Items 


The proposed regulations generally 
provide that an S corporation owning an 
interest in a partnership must treat its 
distributive share of the partnership’s 
items as recognized built-in gain or loss 
to the extent the S corporation’s 
distributive share would have been 
treated as recognized built-in gain or 
loss if the items originated in, and were 


taken into account directly by, the S 
corporation (the look-through rules). 
The look-through rules generally apply 
only to the extent the S corporation had 
built-in gain or built-in loss in its 
partnership interest at the beginning of 
the recognition period. The proposed 
regulations contain a small interest 
exception from the look-through rules 
for any taxable year where the S 
corporation’s partnership interest has a 
value less than $100,000 and represents 
less than a 10 percent interest in the 
partnership’s capital and profits at all 
times during the year. The small interest 
exception does not apply if the 
partnership was formed or availed of 
with a principal purpose to avoid the 
section 1374 tax. The proposed 
regulations provide that if an S 
corporation disposes of its partnership 
interest during the recognition period, 
the amount treated as recognized built- 
in gain or loss on the disposition is 
adjusted.to take into account amounts 
treated as recognized built-in gain or 
loss under the look-through rules. The 
proposed regulations also provide 
special rules for section 704(c) gain and 
loss, and where an S corporation 
disposes of distributed partnership 
assets. 

Commentators argue that the look- 
through rules should apply only where 
an S corporation controls the 
partnership or the primary use of the 
partnership by the S corporation is to 
avoid section 1374 because, except 
where the S corporation is the 
controlling partner, the S corporation is 
not likely to have access to information 
and records necessary to identify and 
value partnership section 1374 items. In 
addition, the commentators suggest 
modifying the small interest exception 
to the look-through rules so that the 
small interest test is generally applied 
only on the first day of the recognition 
period. The commentators believe that 
subsequent increases or decreases in the 
fair market value of the partnership 
interest should be disregarded. 

The final regulations retain the look- 
through rules. Access to information 
and records necessary to identify and 
value partnership section 1374 items is 
not dependent on whether the S 
corporation is a controlling partner. 
Moreover, section 1374 should generally 
apply to an S corporation’s partnership 
section 1374 items even where a 
principal purpose for using the 
partnership was not to avoid the section 
1374 tax. 

The final regulations, however, 
modify the small interest exception to 
the look-through rules to accommodate 
the commentators’ request for a rule 
requiring a valuation of the partnership 


interest only on the first day of the 
recognition period. Under the rule as 
modified, the small interest exception 
generally applies for a taxable year if the 
S corporation’s interest in the 
partnership represents less than 10 
percent of the partnership’s profits and 
capital at all times during the taxable 
year and prior taxable years in the 
recognition period and has a value less 
than $100,000 as of the beginning of the 
recognition period. However, if the S 
corporation contributes an asset to the 
partnership in the recognition period 
and the S corporation held the asset as 
of the beginning of the recognition 
period, the fair market value of the S 
corporation’s partnership interest as of 
the beginning of the recognition period 
is determined as if the asset was 
contributed to the partnership before the 
beginning of the recognition period 
(using the fair market value of the asset 
as of the beginning of the recognition 
period). 


G. Valuing Inventory 


The proposed regulations provide that 
the value of an S corporation’s 
inventory on the first day of the 
recognition period equals the amount 
that a willing buyer would pay a willing 
seller for the inventory in a purchase of 
all the S corporation’s assets on that 
day. Commentators argue that the rules 
for valuing inventory in the proposed 
regulations are unclear and should be 
clarified to provide a non-liquidation, 
non-distress, bulk sale approach, which 
generally will result in a value for the 
inventory less than retail value. 

The final regulations provide that the 
value of an S corporation’s inventory on 
the first day of the recognition period 
generally is determined by reference to 
a sale of the entire business of the S 
corporation to a buyer that expects to 
continue to operate that business. The 
buyer and seller are presumed not to be 
under any compulsion to buy or sell and 
to have reasonable knowledge of all 
relevant facts. Relevant facts include (1) 
the replacement cost of the inventory; 
(2) the expected retail selling price of 
the inventory; (3) the seller’s incentive 
to demand a price for the inventory that 
would compensate for and provide a fair 
return for expenditures the seller 


, incurred to obtain, prepare, carry, and 


dispose of the inventory before the sale 
of the business; and (4) the buyer’s 
incentive to pay a price for the 
inventory that would compensate for 
and provide a fair return for similar 
expenditures the buyer expects to incur 
after the sale of the business. It is 
expected that the value of an S 
corporation’s inventory as determined 
under the final regulations will 
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generally be less than its anticipated 
retail price, but greater than its 
replacement cost. 

The preamble to the proposed 
regulations describes a safe harbor rule 
that was being considered for 
publication as a revenue procedure 
under which the value of inventory for 
purposes of section 1374 would be 
determined using a formula. One 
commentator endorsed the general idea 
of adopting a safe harbor rule, but 
objected to the rule described in the 
preamble and did not suggest an 
alternative rule. No commentators 
supported the rule described in the 
preamble of the proposed regulations or 
suggested an alternative rule. 

At this time, the IRS is not planning 
to issue a revenue procedure setting 
forth a safe harbor rule for valuing 
inventory. However, consideration will 
be given to any safe harbor rule 
taxpayers may suggest in the future. 


H. Section 1374(d)(8) Transactions 


Section 1374(d)(8) imposes a section 
1374 tax if an S corporation acquires 
assets in a transaction where the S 
corporation’s basis in the assets is 
determined by reference to their basis in 
the hands of a C corporation (a section 
1374(d)(8) transaction) and, thereafter, 
the S corporation disposes of the assets. 
The proposed regulations provide that a 
separate determination of tax under 
section 1374 must be made for the assets 
acquired in each section 1374(d)(8) 
transaction. Thus, an S corporation's 
section 1374 attributes held on the day 
it became an S corporation may only be 

‘used to reduce a section 1374 tax 
imposed on dispositions of assets the S 
corporation held on that day. Similarly, 
section 1374 attributes acquired by an S 
corporation in a section 1374(d)(8) 
transaction may only be used to reduce 
a section 1374 tax imposed on 
dispositions of assets the S corporation 
acquired in the same transaction. 

Commentators argue that restrictions 
on the use of section 1374 attributes 
acquired by an S corporation in a 
section 1374(d)(8) transaction should 
not be greater than the restrictions that 
would apply if the attributes were 
acquired by a C corporation in a similar 
transaction. For example, commentators 
contend that an S corporation’s net 
operating loss carryforwards when it 
changed from C to S status should be 
allowed to reduce a section 1374 tax 
imposed on assets the S corporation 
acquires in a section 1374(d)(8) 
transaction, subject to all statutory 
limits on their use including the anti- 
trafficking rules of sections 382, 383, 
and 384. 


The final regulations retain the rules 
in the proposed regulations. Section 
1374(d)(8) imposes a section 1374 tax 
on the “‘net recognized built-in gain 
attributable to” the assets acquired in a 
particular transaction. The legislative 
history under section 1374 states that 
“each acquisition of assets from a.C 
corporation is subject to a separate 
determination of the amount of net 
built-in gain * * *.” H.R. Rep. No. 795, 
100th Cong., 2d Sess. 63 (1988). 


I. Effective Date and Additional Rules 


The proposed regulations provide that 
the section 1374 final regulations will 
generally apply for taxable years ending 
on or after the date the final regulations 
are published in the Federal Register, 
but only where the return is filed 
pursuant to an S election or a section 
1374(d)(8) transaction occurring on or 
after that date. The final regulations 
retain the effective date in the proposed 
regulations. 

he proposed regulations provide that 
if a taxpayer subject to section 1374, but 
not generally subject to the regulations, 
contributes an asset to a partnership 
under section 721(a) in contemplation 
of making an S election or during the 
recognition period, section 1374 applies 
on a disposition of the asset by the 
partnership as if the S corporation still 
owned the asset. This provision applies 
as of the effective date of section 1374. 
Commentators argue that the rule 
should apply only for contributions to 
partnerships after the proposed 
regulations were issued. The final 
regulations retain the rule in the 
proposed regulations to prevent an 
abuse of section 1374. 

The proposed regulations provide that 
the rules in Announcement 86-128, 
1986-51 I.R.B. 22, and Notice 90-27, 
1990-1 C.B. 336, apply to taxpayers 
subject to section 1374, but not 
generally subject to the regulations. 
Instead of referring to the rules in the 
Notice and the Announcement, the final 
regulations set forth some of the rules 
contained in those documents. 

Commentators suggest that the 
regulations allow taxpayers subject to 
section 1374, but not generally subject 
to the regulations, to elect to be subject 
to the regulations. The final regulations 
do not adopt this suggestion because of 
the burden of administering elections 
and because taxpayers not generally 
subject to the regulations nonetheless 
may take positions consistent with the 
regulations. 


Special Analysis 
It has been determined that this 


Treasury decision is not a significant 
regulatory action as defined in EO 


12866. Therefore, a regulatory 
assessment is not required. It has also 
been determined that section 553(b) of 
the Administrative Procedure Act (5 
U.S.C. chapter 5) and the Regulatory 
Flexibility Act (5 U.S.C. chapter 6) do 
not apply to these regulations. 
Therefore, a Regulatory Flexibility 
Analysis is not required. Pursuant to 
section 7805(f) of the Internal Revenue 
Code, the notice of proposed rulemaking 
for these regulations was submitted to 
the Small Business Administration for 
comment on its impact on small 
business. 


Drafting Information 


The principal author of these 
regulations is Mark S. Jennings of the 
Office of Assistant Chief Counsel 
(Corporate), IRS. However, other 
personnel from the IRS and Treasury 
Department participated in their 
development. 


List of Subjects in 26 CFR Part 1 


Income taxes, Reporting and 
recordkeeping requirements. 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR part 1 is 
amended as follows: 


PART 1—INCOME TAXES 


Paragraph 1. The authority citation 
for part 1 is amended by adding the 
following entries in numerical order to 
read as follows: 


Authority: 26 U.S.C. 7805 * * * 

Section 1.1374-1 also issued under 26 
U.S.C. 1374(e) and 337(d). 

Section 1.1374—2 also issued under 26 
U.S.C. 1374(e) and 337(d). 

Section 1.1374~3 also issued under 26 
U.S.C. 1374(e) and 337(d). 

Section 1.1374—4 also issued under 26 
U.S.C. 1374(e) and 337(d). 

Section 1.1374-5 also issued under 26 
U.S.C. 1374(e) and 337(d). 

Section 1.1374—6 also issued under 26 
U.S.C. 1374{e) and 337(d). 

Section 1.1374~7 also issued under 26 
U.S.C. 1374(e) and 337(d). 

Section 1.1374—8 also issued under 26 
U.S.C. 1374(e) and 337(d). 

Section 1.1374~—9 also issued under 26 
U.S.C. 1374(e) and 337(d). 

Section 1.1374—10 also issued under 26 
U.S.C. 1374{e) and 337(d). 


Par. 2. An undesignated center 
heading is added immediately following 
§ 1.1375—1 to read as follows: 


Section 1374 Before the Tax Reform 
Act of 1986 


§ 1.1374-1 [Redesignated as § 1.1374-1A] 


Par. 3. Section 1.1374—1 is 
redesignated as § 1.1374—1A and 


| 
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transferred under the new undesignated 
centerheading. 

Par. 4. Sections 1.1374—0 through 
1.1374—10 are added to read as follows: 


§ 1.1374-0 Table of contents. 

This section lists the major paragraph 
headings for §§ 1.1374—1 through 
1.1374-10. 


§1.1374-1 General rules and definitions 


(a) Computation of tax. 

(b) Anti-trafficking rules. 
(c) Section 1374 attributes. 
(d) Recognition period. 

(e) Predecessor corporation. 


§1.1374-2 Net recognized built-in gain 
(a) In general. 

(b) Allocation rule. 

(c) Recognized built-in gain carryover. 
(d) Accounting methods. 

(e) Example. 


§1.1374-3 Net unrealized built-in gain 


(a) In general. 
(b) Example. 


§1.1374-4 Recognized built-in gain or loss 


(a) Sales and exchanges. 
(1) In general. 
(2) Oil and gas property 
(3} Examples. 
(b} Accrual method rule. 
(1) Income items. 
(2) Deduction items. 
(3) Examples. 
(c) Section 267(a}(2) and 404(a)}(5) 
deductions. 
(1) Section 267(a)(2). 
(2) Section 404(a)(5). 
(3) Examples. 
(d) Section 481(a) adjustments. 
(1) In general. 
(2) Examples. 
(e) Section 995(b)(2) deemed distributions. 
(f) Discharge of indebtedness and bad debts. 
(g) Completion of contract. 
(h) Installment method. 
(1) In general. 
(2) Limitation on amount subject to'tax. 
(3):Rollover rule. 
(4) Use of losses and section 1374 
attributes. 
(5) Examples. 
(i) Partnership interests. 
(1) In general. 
(2) Limitations. 
(i) Partnership RBIG. 
(ii) Partnership RBIL. 
(3) Disposition of partnership interest. 
(4) RBIG and RBIL limitations. 
(i)Sale of partnership interest. 
(ii) Amounts of limitations. 
(5) Small interest exception. 
(i) In general. : 
(ii) Contributed assets. 
(iii) Anti-abuse rule. 
(6) Section 704(c) gain or loss. 
(7) Disposition of distributed partnership 
asset. 
(8) Examples. 


§1.1374-5 Loss carryforwards 


(a) In general. 
(b) Example. 


§1.1374-6 Credits and credit carryforwards 
(a) In general. 

(b) Limitations. 

(c) Examples. 


§1.1374-7 Inventory 


(a) Valuation. 
(b) Identity of dispositions. 


§1.1374-8 Section 1374(d)(8) transactions 
(a) In general. 

(b) Separate determination of tax. 

(c) Taxable income limitation. 

(d) Examples. 


§1.1374-9 Anti-stuffing rule 


§1.1374-10 Effective date and additional 
rules 
(a) In general. 
(b) Additional rules. 
(1) Certain transfers to partnerships. 
(2) Certain inventory dispositions. 
(3) Certain contributions of built-in loss 
assets. 
(4) Certain installment sales. 
(i) In general. 
(ii) Examples. 


§ 1.1374-1 General rules and definitions. 

(a) Computation of tax. The tax 
imposed on the income of an S 
corporation by section 1374(a) for any 
taxable year during the recognition 
period is computed as follows— 

(1) Step One: Determine the net 
recognized built-in gain of the 
corporation for the taxable year under 
section 1374(d)(2) and § 1.13742; 

(2) Step Two: Reduce the net 
recognized built-in gain (but not below 
zero) by any net operating loss and _ 
capital loss carryforward allowed under 
section 1374(b)(2) and § 1.1374—-5; 

(3) Step Three: Compute a tentative 
tax by applying the rate of tax 
determined under section 1374(b)(1) for 
the taxable year to the amount 
determined under paragraph (a)(2) of 
this section; 

(4) Step Four: Compute the final tax 
by reducing the tentative tax (but not 
below zero) by any credit allowed under 
section 1374(b)(3) and § 1.1374-6. 

(b) Anti-trafficking rules. If section 
382, 383, or 384 would have applied to 
limit the use of a corporation’s 
recognized built-in loss or section 1374 
attributes at the beginning of the first 
day of the recognition period ifthe ~ 
corporation had remained a C 
corporation, these sections apply to 
limit their use in determining the S 
corporation’s pre-limitation amount, 
taxable income limitation, net 
unrealized built-in gain limitation, 
deductions against net recognized built- 
in gain, and credits against the section 
1374 tax. 

(c) Section 1374 attributes. Section 
1374 attributes are the loss 
carryforwards allowed under section 


1374(b)(2) as a deduction against net 
recognized built-in gain and the credit 
and credit carryforwards allowed under 
section 1374(b)(3) as a credit against the 
section 1374 tax. 

(d) Recognition period. The . 
recognition period is the 10-year (120- 
month) period beginning on the first day 
the corporation is an S corporation or 
the day an S corporation acquires assets 
in a section 1374(d)(8) transaction. For 
example, if the first day of the 
recognition period is July 14, 1996, the 
last day of the recognition period is July 
13, 2006. If the recognition period for 
certain assets ends during an S 
corporation’s taxable year (for example, 
because the corporation was on a fiscal 
year as a C corporation and changed to. 
a calendar year as an S corporation or 
because an S corporation acquired 
assets in a section 1374(d)(8) transaction 
during a taxable year), the S corporation 
must determine its pre-limitation 
amount (as defined in § 1.1374—2(a)(1)) 
for the year as if the corporation’s books 
were Closed at the end of the recognition 
period. 

(e) Predecessor corporation. For 
purposes of section 1374(c)(1), if the 
basis of an asset of the S corporation is 
determined (in whole or in part) by 
reference to the basis of the asset (or any 
other property) in the hands of another 
corporation, the other corporation is a 
predecessor corporation of the S 
corporation. 


§1.1374-2 Net recognized built-in gain. 

(a) In general. An S corporation’s net 
recognized built-in gain for any taxable 
year is the least of— 

(1) Its taxable income determined by 
using all rules applying to C 
corporations and considering only its 
r€ognized built-in gain, recognized 
built-in loss, and recognized built-in 
gain carryover (pre-limitation amount); 

(2) Its taxable income determined by 
using all rules applying to C 
corporations as modified by section 
1375(b)(1)(B) (taxable income 
limitation); and 

(3) The amount by which its net 
unrealized built-in gain exceeds its net 
recognized built-in gain for all prior 
taxable years (net unrealized built-in 
gain limitation). 

(b) Allocation rule. If an S 
corporation’s pre-limitation amount for 
any taxable year exceeds its net 
recognized built-in gain for that year, 
the S corporation’s net recognized built- 
in gain consists of a ratable portion of 
each item of income, gain, loss, and 
deduction included in the pre-limitation 
amount. 

(c) Recognized built-in gain carryover 
If an S corporation’s net recognized 
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built-in gain for any taxable year is 
equal to its taxable income limitation, 
the amount by which its pre-limitation 
amount exceeds its taxable income 
limitation is a recognized built-in gain 
carryover included in its pre-limitation 
amount for the succeeding taxable year. 
The recognized built-in gain carryover 
consists of that portion of each item of 
income, gain, loss, and deduction not 
included in the S corporation’s net 
recognized built-in gain for the year the 
carryover arose, as determined under 
paragraph (b) of this section. 

(d) Accounting methods. In 
determining its taxable income for pre- 
limitation amount and taxable income 
limitation purposes, a corporation must 
use the accounting method(s) it uses for 
tax purposes as an S corporation. 

(a) Example. The rules of this section 
are illustrated by the following example. 


Example. Net recognized built-in gain. X is 
a calendar year C corporation that elects to 
become an S corporation on January 1, 1996. 
X has a net unrealized built-in gain of 
$50,000 and no net operating loss or capital 
loss carryforwards. In 1996, X has a pre- 
limitation amount of $20,000, consisting of 
ordinary income of $15,000 and capital gain 
of $5,000, a taxable income limitation of 
$9,600, and a net unrealized built-in gain 
limitation of $50,000. Therefore, X’s net 
recognized built-in gain for 1996 is $9,600, 
because that is the least of the three amounts 
described in paragraph (a) of this section. 
Under paragraph (b) of this section, X’s net 
recognized built-in gain consists of 
recognized built-in ordinary income of 
$7,200 [$15,000x($9,600/$20,000)=$7 200] 
and recognized built-in capital gain of $2,400 
{$5,000x($9,600/$20,000)=$2,400). Under 
paragraph (c) of this section, X has a 
recognized built-in gain carryover to 1997 of 
$10,400 ($20,000 — $9,600=$10,400), 
consisting of $7,800 
($15,000 — $7,200=$7,800) of recognized 
built-in ordinary income and $2,600 


2 
($5,000 — $2,400=$2,600) of recognized built- 


in capital gain. 


§ 1.1374-3 Net unrealized built-in gain. 

(a) In general. An S corporation’s net 
unrealized built-in gain is the total of 
the following— 

(1) The amount that would be the 
amount realized if, at the beginning of 
the first day of the recognition period, 
the corporation had remained a C 
corporation and had sold all its assets at 
fair market value to an unrelated party 
that assumed all its liabilities; decreased 


(2) Any liability of the corporation 
that would be included in the amount 
realized on the sale referred to in 
paragraph (a)(1) of this section, but only 
if the corporation would be allowed a 
deduction on payment of the liability; 
decreased by 

(3) The aggregate adjusted bases of the 
corporation’s assets at the time of the 


sale referred to in paragraph (a)(1) of 
this section; increased or decreased by 

(4) The corporation’s section 481 - 
adjustments that would be taken into 
account on the sale referred to in 
paragraph (a)(1) of this section; and 
increased by 

(5) Any recognized built-in loss that 
would not be allowed as a deduction 
under section 382, 383, or 384 on the 
sale referred to in paragraph (a)(1) of 
this section. 

(b) Example. The rules of this section 
are illustrated by the following example. 


Example. Net unrealized built-in gain. (i) 
(a) X, a calendar year C corporation using the 
cash method, elects to become an S 
corporation on January 1, 1996. On December 
31, 1995, X has assets and liabilities as 
follows: 





FMV 
$500,000 


300,000 0 
250,000 0 


1,050,000 
Amount 
$200,000 


Assets Basis 





$900,000 





1 00,000 
300,000 


(b) Further, X must include a total of 
$60,000 in taxable income in 1996, 1997, and 
1998 under section 481(a). 

(ii) If, on December 31, 1995, X sold all its 
assets to a third party that assumed all its 
liabilities, X’s amount realized would be 
$1,050,000 ($750,000 cash 
received+$300,000 liabilities 
assumed=$1,050,000). Thus, X’s net 
unrealized built-in gain is determined as 
follows: 














Amount realized 
Deduction allowed 
Basis of X’s assets 
Section 481 adjustments 


$1,050,000 
(100,000) 


Net unrealized built- 


§ 1.1374-4 Recognized built-in gain or 
loss. 

(a) Sales and exchanges—{1) In 
general. Section 1374(d)(3) or 1374(d)(4) 
applies to any gain or loss recognized 
during the recognition period in a 
transaction treated as a sale or exchange 
for federal income tax purposes. 

(2) Oil and gas property. For purposes 
of paragraph (a)(1) of this section, an S 
corporation’s adjusted basis in oil and 
gas property equals the sum of the 
shareholders’ adjusted bases in the 
property as determined in section 
613A(c)(11)(B). 

(3) Examples. The rules of this 
paragraph (a) are illustrated by the 
following examples. 


Example 1. Production and sale of oil. X 
is a C corporation that purchased a working 
interest in an oil and gas property for 
$100,000 on July 1, 1993. X elects to become 
an S corporation effective January 1, 1996. 
On that date, the working interest has a fair 
market value of $250,000.and an adjusted 
basis of $50,000, but no oil has as yet been 
extracted. In 1996, X begins production of the 
working interest, sells oil that it has 
produced to a refinery for $75,000, and 
includes that amount in gross income. Under 
paragraph (a)(1) of this section, the $75,000 
is not recognized built-in gain because as of 
the beginning of the recognition period X 
held only a working interest in the oil and 
gas property (since the oil had not yet been 
extracted from the ground), and not the oil 
itself. 

Example 2. Sale of oil and gas property. Y 
is a C corporation that elects to become an 
S corporation effective January 1, 1996. Y has 
two shareholders, A and B. A and B each 
own 50 percent of Y’s stock. In addition, Y 
owns a royalty interest in an oil and gas 
property with a fair market value of $300,000 
and an adjusted basis of $200,000. Under 
section 613A(c)(11)(B), Y’s $200,000 adjusted 
basis in the royalty interest is allocated 
$100,000 to A and $100,000 to B. During | 
1996, A and B take depletion deductions 
with respect to the royalty interest of $10,000 
and $15,000, respectively. As of January 1, 
1997, A and B have a basis in the royalty 
interest of $90,000 and $85,000, respectively. 
On January 1, 1997, Y sells the royalty 
interest for $250,000. Under paragraph (a)(1) 
of this section, Y has gain recognized and 
recognized built-in gain of $75,000 
($250,000 — ($90,000+$85,000)=$75,000) on 
the sale. 


(b) Accrual method rule—(1) Income 
items. Except as otherwise provided in 
this section, any item of income 
properly taken into account during the 
recognition period is recognized built-in 
gain if the item would have been 
properly included in gross income 
before the beginning of the recognition 
period by an accrual method taxpayer 
(disregarding any method of accounting 
for which an election by the taxpayer 
must be made unless the taxpayer 
actually used the method when it was 
a C corporation). 

(2) Deduction items. Except as 
otherwise provided in this section, any 
item of deduction properly taken into 
account during the recognition period is 
recognized built-in loss if the item 
would have been properly allowed as a 
deduction against gross income before 
the beginning of the recognition period 
to an accrual method taxpayer 
(disregarding any method of accounting 
for which an election by the taxpayer 
must be made unless the taxpayer 
actually used the method when it was 
a C corporation). In determining 
whether an item would have been 
properly allowed as a deduction against 
gross income by an accrual method 
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taxpayer for purposes of this paragraph, 
section 461(h)(2)(C) and § 1.461-4(g) 
(relating to liabilities for tort, worker's 
compensation, breach of contract, 
violation of law, rebates, refunds, 
awards, prizes, jackpots, insurance 
contracts, warranty contracts, service 
contracts, taxes, and other liabilities) do 
not apply. 

(3) Examples. The rules of this 
paragraph (b) are illustrated by the 
following examples. 


Example 1. Accounts receivable. X is aC 
corporation using the cash method that elects 
to become an S corporation effective January 
1, 1996. On January 1, 1996, X has $50,000 
of accounts receivable for services rendered 
before that date. On that date, the accounts 
receivable have a fair market value of $40,000 
and an adjusted basis of $0. In 1996, X 
collects $50,000 on the accounts receivable 
and includes that amount in gross income. 
Under paragraph (b)(1) of this section, the 
$50,000 included in gross income in 1996 is 
recognized built-in gain because it would 
have been included in gross income before 
the beginning of the recognition period if X 

‘had been an accrual method taxpayer. 
However, if X instead disposes of the 
accounts receivable for $45,000 on July 1, 
1996, in a transaction treated as a sale or 
exchange for federal income tax purposes, X 
would have recognized built-in gain of 
$40,000 on the disposition. 

Example 2. Contingent liability. ¥Y is aC 
corporation using the cash method that elects 
to become an S corporation effective January 
1, 1996. In 1995, a lawsuit was filed against 
Y claiming $1,000,000 in damages. In 1996, 
Y loses the lawsuit, pays a $500,000 
judgment, and properly claims a deduction 
for that amount. Under paragraph (b)(2) of 
this section, the $500,000 deduction allowed 
in 1996 is not recognized built-in loss 
because it would not have been allowed as 
a deduction against gross income before the 
beginning of the recognition period if Y had 
been an accrual method taxpayer (even 
disregarding section 461(h)(2)(C) and 
§ 1.461—4(g)). ‘ 

Example 3. Deferred payment liabilities. X 
is a C corporation using the cash method that 
elects to become an S corporation on January 
1, 1996. In 1995, X lost a lawsuit and became 
obligated to pay $150,000 in damages. Under 
section 461(h)(2)(C), this amount is not 
allowed as a deduction until X makes 
payment. In 1996, X makes payment and 
properly claims a deduction for the amount 
of the payment. Under paragraph (b)(2) of 
this section, the $150,000 deduction allowed 
in 1996 is recognized built-in loss because it 
would have been allowed as a deduction 
against gross income before the beginning of 
the recognition period if X had been an 
accrual method taxpayer (disregarding 
section 461(h)(2)(C) and § 1.461—4(g)). 

Example 4. Deferred prepayment income. 
Y is aC corporation using an accrual method 
that elects to become an S corporation 
effective January 1, 1996. In 1995, Y received 
$2,500 for services to be rendered in 1996, 
and properly elected to include the $2,500 in 
gross income in 1996 under Rev. Proc. 71- 


21, 1971-2 C_B. 549 (see § 601.601(d)(2){ii}(b) 
of this chapter). Under paragraph (b)(1) of 
this section, the $2,500 included in gross 
income in 1996 is not recognized built-in 
gain because it would not have been 
included in gross income before the 
beginning of the recognition period by an 
accrual method taxpayer using the method 
that Y actually used before the beginning of 
the recognition period. 

Example 5. Change in method. X is a C 
corporation using an accrual method that 
elects to become an S corporation effective 
January 1, 1996. In 1995, X received $5,000 
for services to be rendered in 1996, and 
properly included the $5,000 in gross 
income. In 1996, X properly elects to include 
the $5,000 in gross income in 1996 under 
Rev. Proc. 71-21, 1971-2 C.B. 549 (see 
§ 601.601(d)(2)(ii}(b) of this chapter). Asa 
result of the change in method of accounting, 
X has a $5,000 negative section 481(a) 
adjustment. Under paragraph (b)(1) of this 
section, the $5,000 included in gross income 
in 1996 is recognized built-in gain because it 
would have been included in gross income 
before the beginning of the recognition 
period by an accrual method taxpayer using 
the method that X actually used before the 
beginning of the recognition period. In 
addition, the $5,000 negative section 481(a) 
adjustment is recognized built-in loss 
because it relates to an item (the $5,000 X 
received for services in 1995) attributable to 
periods before the beginning of the 
recognition period under the principles for 
determining recognized built-in gain or loss 
in this section. See paragraph (d)} of this 
section for rules regarding section 481(a) 
adjustments. 


(c)Section 267(a})(2) and 404(a}(5) 
deductions—(1) Section 267(a)(2). 
Notwithstanding paragraph (b)(2) of this 
section, any amount properly deducted 
in the recognition period under section 
267(a)(2), relating to payments to related 
parties, is recognized built-in loss to the 
extent— 

(i) All events have occurred that 
establish the fact of the liability to pay 
the amount, and the exact amount of the 
liability can be determined, as of the 
beginning of the recognition period; and 

(ii) The amount is paid— 

(A) In the first two and one-half 
months of the recognition period; or 

(B) To a related party owning, under 
the attribution rules of section 267, less 
than 5 percent, by voting power and 
value, of the corporation’s stock, both as 
of the beginning of the recognition 
period and when the amount is paid. 

(2) Section 404(a)(5). Notwithstanding 
paragraph (b)(2) of this section, any 
amount properly deducted in the 
recognition period under section 
404(a)(5), relating to payments for 
deferred compensation, is recognized 
built-in loss to the extent— 

(i) All events have occurred that 
establish the fact of the liability to pay 
the amount, and the exact amount of the 


liability can be determined, as of the 
ae of the recognition period; and 

ii) The amount is not paid toa 
related party to which section 267(a)(2) 
applies. 

3) Examples. The rules of this 
paragraph (c) are illustrated by the 
following examples. 


Example t. Fixed annuity. X is a C 
corporation that elects to become an S 
corporation effective January 1, 1996. On 
December 31, 1995, A is age 60, has provided 
services to X as an employee for 20 years, 
and is a vested participant in X’s unfunded 
nonqualified retirement plan. Under the 
plan, A receives $1,000 per month upon 
retirement until death. The plan provides no 
additional benefits. A retires on December 
31, 1997, after working for X for 22 years. A 
at no time is a shareholder of X. Sy 
deductions under section 404(aJ{5) in the 
recognition period on paying A the $1,000 
per month are recognized built-in loss 
because all events have occurred that 
establish the fact of the liability to pay the 
amount, and the exact amount of the liability 
can be determined, as of the beginning of the 
recognition period. 

Example 2. Increase in annuity for working 
beyond 20 years. The facts are the same as 
Example 1, except that under the plan A 
receives $1,000 per month, plus $100 per 
month for each year A works for X beyond 
20 years, upon retirement until death. X's 
aeductions on paying A the $1,000 per 
month are recognized built-in loss. However, 
X’s deductions on paying A the $200 per 
month for the two years A worked for X 
beyond 20 years are not recognized built-in 
loss because all events have not occurred that 
establish the fact of the liability to pay the 
amount, and the exact amount of the liability 
cannot be determined, as of the beginning of 
the recognition period. 

» Example 3. Cost of living adjustment. The 
facts are the same as Example 1, except that 
under the plan A receives $1,000 per month, 
plus annual cost of living adjustments, upon 
retirement until death. X’s deductions under 
section 404(a)(5) on paying A the $1,000 per 
month are recognized built-in loss. However, 
X’s deductions under section 404(a){5) on 
paying A the annual cost of living adjustment 
are not recognized built-in loss because all 
events have not occurred that establish the 
fact of the liability to pay the amount, and 
the exact amount of the liability cannot be 
determined, as of the beginning of the 
recognition period. 

(d) Section 481(a) adjustments—{1) In 
general. Any section 481(a) adjustment 
taken into account in the recognition 
period is recognized built-in gain or loss 
to the extent the adjustment relatesto — 
items attributable to periods before the 
beginning of the recognition period 
under the principles for determining 
recognized built-in gain or loss in this 
section. The principles for determining 
recognized built-in gain or loss in this 
section include, for example, the accrual 
method rule under paragraph (b) of this 
section. 
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(2) Examples. The rules of this 
paragraph (d) are illustrated by the 
following examples. 


Example 1. Omitted item attributable to 
prerecognition period. X is a C corporation 
that elects to become an S corporation 
effective January 1, 1996. X improperly 
capitalizes repair costs and recovers the costs 
through depreciation of the related assets. In 
1999, X properly changes to deducting repair 
costs as they are incurred. Under section 
481(a), the basis of the related assets are 
reduced by an amount equal to the excess of 
the repair costs incurred before the year of 
change over the repair costs recovered 
through depreciation before the year of 
change. In addition, X has a negative section 
481(a) adjustment equal to the basis 
reduction. Under paragraph (d)(1) of this 
section, the portion of X’s negative section 
481(a) adjusttwent relating to the repair costs 
incurred before the recognition period is 
recognized built-in loss because those repair 
costs are items attributable to periods before 
the beginning of the recognition period under 
the principles for determining recognized 
built-in gain or loss in this section. 

Example 2. Duplicated item attributable to 
prerecognition period. Y is a C corporation 
that elects to become an S corporation 
effective January 1, 1996. Y improperly uses 
an accrual method without regard to the 
economic performance rules of section 461(h) 
to account for worker’s compensation claims. 
As a result, Y takes deductions when claims 
are filed. In 1999, Y properly changes to an 
accrual method with regard to the economic 
performance rules under section 461(h)(2)(C) 
for worker's compensation claims. As a 
result, Y takes deductions when claims are 
paid. The positive section 481(a) adjustment 
resulting from the change is equal to the 
. amount of claims filed, but unpaid, before 
’ the year of change. Under paragraph (b)(2) of 
this section, the deduction allowed in the 
recognition period for claims filed, but 
unpaid, before the recognition period is 
recognized built-in loss because a deduction 
was allowed for those claims before the 
recognition period under an accrual method 
without regard to section 461(h)(2)(C). Under 
paragraph (d)(1) of this section, the portion 
of Y’s positive section 481{a) adjustment 
relating to claims filed; but unpaid, before 
the recognition period is recognized built-in 
gain because those claims are items 
attributable to periods before the beginning of 
the recognition period under the principles 
for determining recognized built-in gain or 
loss in this section. 


(e) Section 995(b)(2) deemed 
distributions. Any item of income 
properly taken into account during the 
recognition period under section 
995(b)(2) is recognized built-in gain if 
the item results from a DISC termination 
or disqualification occurring before the 
beginning of the recognition period. 

f) Discharge of fadlabtodness and bad 
debts. Any item of income or deduction 
properly taken into account during the 
first year of the recognition period as 
discharge of indebtedness income under 
section 61(a)(12) or as a bad debt 


deduction under section 166 is 
recognized built-in gain or loss if the 
item arises from a debt owed by or to 
an S corporation at the beginning of the 
recognition period. , 

(g) Completion of contract. Any item 
of income properly taken into account 
during the recognition period under the 
completed contract method (as 
described in’ § 1.451-3(d)) where the 
corporation began performance of the 
contract before the beginning of the 
recognition period is recognized built-in 
gain if the item would have been 
included in gross income before the 
beginning of the recognition period - 
under the percentage of completion 
method (as described in § 1.451—3(c)). 
Any similar item of deduction is 
recognized built-in loss if the item 
would have been allowed as a 
deduction against gross income before 
the beginning of the recognition period 
under the percentage of completion 
method. 

(h) Installment method—(1) In 
general. If a corporation sells an asset 
before or during the recognition period 
and reports the income from the sale 
using the installment method under 
section 453 during or after the 
recognition period, that income is 
subject to tax under section 1374. 

(2) Limitation on amount subject to 
tax. For purposes of paragraph (h)(1) of 
this section, the taxable income 
limitation under § 1.1374—2(a){2) is 
equal to the amount by which the S 
corporation’s net recognized built-in 
gain would have been increased from 
the year of the sale to the earlier of the 
year the income is reported under the 
installment method or the last year of 
the recognition period, assuming all 
income from the sale had been reported 
in the year of the sale and all provisions 
of section 1374 applied. For purposes of 
the preceding sentence, if the 
corporation sells the asset before the 
recognition period, the income from the 
sale that is not reported before the 
recognition period is treated as having 
been reported in the first year of the 
recognition period. 

(3) Rollover rule. If the limitation in: 
paragraph (h)(2) of this section applies, 
the excess of the amount reported under 
the installment method over the amount 
subject to tax under the limitation is 
treated as if it were reported in the 
succeeding taxable year(s), but only for 
succeeding taxable year(s) in the 
recognition period. The amount 
reported in the succeeding taxable 
year(s) under the preceding sentence is 
reduced to the extent that the amount 
not subject to tax under the limitation 
in paragraph (h)(2) of this section was 
not subject to tax because the S 


= 


corporation had an excess of recognized 
built-in loss over recognized built-in 
gain in the taxable year of the sale and 
succeeding taxable year(s) in the 
recognition period. 

(4) Use of losses and section 1374 
attributes. If income is reported under 
the installment method by an S 
corporation for a taxable year after the 
recognition period and the income is 
subject to tax under paragraph (h)(1) of 
this section, the S corporation’s section 
1374 attributes may be used to the 
extent their use is allowed under all 
applicable provisions of the Code in 
determining the section 1374 tax. 
However, the S corporation’s loss 
recognized for a taxable year after the 
recognition period that would have been 
recognized built-in loss if it had been 
recognized in the recognition period 
may not be used in determining the 
section 1374 tax. 

(5) Examples. The rules of this 
paragraph (h)are illustrated by the 
following examples. 


Example 1. Rollover rule. X is aC 
corporation that elects to become an S 
corporation effective January 1, 1996. On that 
date, X sells Blackacre with a basis of $0 and 
a value of $100,000 in exchange for a 
$100,000 note bearing a market rate of 
interest payable on January 1, 2001. X does 
not make the election under section 453(d) 
and, therefore, reports the $100,000 gain 
using the installment method under section 
453. In the year 2001, X has income of 
$100,000 on collecting the note, unexpired C 
year attributes of $0, recognized built-in loss 
of $0, current losses of $100,000, and taxable 
income of $0. If X had reported the $100,000 
gain in 1996, X’s net recognized built-in gain 
from 1996 through 2001 would have been 
$75,000 greater than otherwise. Under 
paragraph (h) of this section, X has $75,000 
net recognized built-in gain subject to tax 
under section 1374. X alse must treat the 
$25,000 excess of the amount reported, 
$100,000, over the amount subject to tax, 

75,000, as income reported under the 
installment method in the succeeding taxable 
year(s) in the recognition period, except to 
the extent X establishes that the $25,000 was 
not subject to tax under section 1374 in the 
year 2001 because X had an excess of 
recognized built-in loss over recognized 
built-in gain in the taxable year of the sale 
and succeeding taxable year(s) in the ~ 
recognition period. 

Example 2. Use of losses. Y is aC 
corporation that elects to become an S 
corporation effective January 1, 1996. On that 
date, Y sells Whiteacre with a basis of $0 and 
a value of $250,000 in exchange for a 
$250,000 note bearing a market rate of 
interest payable on January 1, 2006. Y does 
not make the election under section 453(d) 
and, therefore, reports the $250,000 gain 
using the installment method under section 
453. In the year 2006, Y has income of 
$250,000 on collecting the note, unexpired C 
year attributes of $0, loss of $100,000 that 
would have been recognized built-in loss if 
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it had been recognized in the recognition 
period, current losses of $150,000, and 
taxable. income of $0. If Y had reported the 
$250,000 gain in 1996, X’s net recognized 
built-in gain from 1996 through 2005 (that is, 
during the recognition period) would have 
been $225,000 greater than otherwise. Under 
paragraph (h) of this section, X has $225,000 
net recognized built-in gain subject to tax 
under section 1374. 

Example 3. Use of section 1374 attribute. 
Z is a C corporation that elects to become an 
S corporation effective January 1, 1996. On 
that date, Z sells Greenacre with a basis of 
$0 and a value of $500,000 in exchange for 
a $500,000 note bearing a market rate of 
interest payable on January 1, 2011. Z does 
not make the election under section 453(d) 
and, therefore, reports the $500,000 gain 
using the installment method under section 
453. In the year 2011, Z has income of 
$500,000 on collecting the note, loss of $0 
that would have been recognized built-in loss 
if it had been recognized in the recognition 
period, current losses of $0, taxable income 
of $500,000, and a minimum tax credit of 
$60,000 arising in 1995. None of Z’s 
minimum tax credit is limited under sections 
53(c) or 383. If Z had reported the $500,000 
gain in 1996, Z’s net recognized built-in gain 
from 1996 through 2005 (that is, during the 
recognition period) would have been 
$350,000 greater than otherwise. Under 
paragraph (h) of this section, Z has $350,000 
net recognized built-in gain subject to tax 
under section 1374, a tentative section 1374 
tax of $122,500 ($350,000 x .35 = $122,500), 
and a section 1374 tax after using its 
minimum tax credit arising in 1995 of 
$62,250 ($122,500 — $60,000 = $62,250). 

(i) Partnership interests—{1) In 
general. If an S corporation owns a 
partnership interest at the beginning of 
the recognition period or transfers 
property to a partnership in a 
transaction to which section 1374(d)(6) 
applies during the recognition period, 
the S corporation determines the effect 
on net recognized built-in gain from its 
distributive share of partnership items 
as follows— 

(i) Step One: Apply the rules of 
section 1374(d) to the S corporation’s 
distributive share of partnership items 
of income, gain, loss, or deduction 
included in income or allowed as a 
deduction under the rules of subchapter 
K to determine the extent to which it 
would have been treated as recognized 
built-in gain or loss if the partnership 
items had originated in and been taken 
into account directly by the S 
corporation (partnership 1374 items); 

(ii) Step Two: Determine the S 
corporation’s net recognized built-in 
gain without partnership 1374 items; 

(iii) Step Three: Determine the S 
corporation’s net recognized built-in 
gain with partnership 1374 items; and 

(iv) Step Four: If the amount 
computed under Step Three (paragraph 
(i)(1)(iii) of this section) exceeds the 


amount computed under Step Two 
(paragraph (i)(1)(ii) of this section), the 
excess (as limited by paragraph (i)(2)(i) 
of this section) is the S corporation’s 
partnership RBIG, and the S 
corporation’s net recognized built-in 
gain is the sum of the amount computed 
under Step Two (paragraph (i)(1)(ii) of 
this section) plus the partnership RBIG. 
If the amount computed under Step 
Two (paragraph (i)(1)(ii) of this section) 
exceeds the amount computed under 
Step Three (paragraph (i)(1)(iii) of this 
section), the excess (as limited by 
paragraph (i)(2)(ii) of this section) is the 
S corporation's partnership RBIL, and 
the S corporation’s net recognized built- 
in gain is the remainder of the amount 
computed under Step Two (paragraph 
(i)(1)(ii) of this section) after subtracting 
the ership RBIL. 

(2) Limitations—{i) Partnership RBIG. 
An S corporation’s partnership RBIG for 
any taxable year may not exceed the 
excess (if any) of the S corporation’s 
RBIG limitation over its partnership 
RBIG for prior taxable years. The 
preceding sentence does not apply ifa 
corporation forms or avails of a 
partnership with a principal purpose of 
avoiding the tax imposed under section 


1 ; 

(ii) Partnership RBIL. An S 
corporation’s partnership RBIL for any 
taxable year may not exceed the excess 
(if any) of the S corporation’s RBIL 
limitation over its partnership RBIL for 
prior taxable years. 

(3) Disposition of partnership interest. 
If an S corporation disposes of its 
partnership interest, the amount that 
may be treated as recognized built-in 
gain may not exceed the excess (if any) 
of the S corporation’s RBIG limitation 
over its partnership RBIG during the 
recognition period. Similarly, the 
amount that may be treated as 
recognized built-in loss may not exceed 
the excess (if any) of the S corporation’s 
RBIL limitation over its partnership 
RBIL during the recognition period. 

(4) RBIG and RBIL limitations—{i) 
Sale of partnership interest. An S 
corporation’s RBIG or RBIL limitation is 
the total of the following— 

(A) The amount that would be the 
amount realized if, at the beginning of 
the first day of the recognition period, 
the corporation had remained a C 
corporation and had sold its partnership 
interest (and any assets the corporation 
contributed to the partnership during 
the recognition period) at fair market 
value to an unrelated party; decreased 


b 

B) The corporation’s adjusted basis in 
the partnership interest (and any assets 
the corporation contributed to the 
partnership during the recognition 


_ partne: 


period) at the time of the sale referred 
to in paragraph (i)(4)(i)(A) of this 
section; and increased or decreased by 

(C) The corporation’s allocable share 
of the partnership’s section 481(a)} 
adjustments at the time of the sale 
referred to in paragraph (i)(4)fi){A) of 
this section. 

(ii) Amounts of limitations. If the 
result in paragraph (i)(4)(i) of this 
section is a positive amount, the S 
corporation has a RBIG limitation equal 
to that amount and a RBIL limitation of 
$0, but if the result in paragraph (i)(4)(i) 
of this section is a negative amount, the 
S corporation has a RBIL limitation 
equal to that amount and a RBIG 
limitation of $0. 

(5) Small interest exception—{i) In 
general. Paragraph (i)(1) of this section 
does not apply to a taxable year in the 
recognition period if the S corporation’s 
partnership interest represents less than 
10 percent of the partnership’s capital 
and profits at all times during the 
taxable year and prior taxable years in 
the recognition period, and the fair 
market value of the S corporation’s 
partnership interest as of the beginning 
of the recognition period is less than 
$100,000. 

(ii) Contributed assets. For purposes 
of paragraph (i)(5)}(i) of this section, if 
the S corporation contributes any assets 
to the partnership during the 
recognition period and the S 
corporation held the assets as of the 
beginning of the recognition period, the 
fair market value of the S corporation’s 
partnership interest as of the beginning 
of the recognition period is determined 
as if the assets were contributed to the 
partnership before the beginning of the 
recognition period (using the fair market 
value of each contributed asset as of the 
beginning of the recognition period). 
The contribution does not affect 
whether paragraph (i)(5)(i) of this 
section applies for taxable years in the 
recognition period before the taxable 
year in which the contribution was 
made. 

(iii) Anti-abuse rule. Paragraph 
(i)(5)(i) of this section does not apply if 
a corporation forms or avails of a 
partnership with a principal purpose of 
avoiding the tax imposed under section 
1374. 

(6) Section 704(c) gain or loss. Solely 
for purposes of section 1374, an S 
corporation’s section 704(c) gain or loss 
amount with respect to any asset is not 
reduced during the recognition period, 
except for amounts treated as 
recognized built-in gain or loss with 
respect to that asset under this 


aragraph. 
: (7) Dis sition of distributed 
ip asset. If on the first day of 
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the recognition period an S corporation 
holds an interest in a partnership that 
holds an asset and during the 
recognition period the partnership 
distributes the asset to the S corporation 
‘that thereafter disposes of the asset, the 
asset is treated as having been held by 
the S corporation on the first day of the 
recognition period and as having the fair 
market value and adjusted basis in the 
hands of the S corporation that it had in 
the hands of the partnership on that 
day. 
{g) Examples. The rules of this 
paragraph (i) are illustrated by the 
following examples. 


Example 1. Pre-conversion partnership 
interest. X is a C corporation that elects to 
become an S corporation on January 1, 1996. 
On that date, X owns a 50 percent interest 
in partnership P and P owns (among other 
assets) Blackacre with a basis of $25,000 and 
a value of $45,000. In 1996, P buys Whiteacre 
for $50,000. In 1999, P sells Blackacre for 
$55,000 and recognizes a gain of $30,000 of 
which $15,000 is included in X’s distributive 
share. P also sells Whiteacre in 1999 for 
$42,000 and recognizes a loss of $8,000 of 
which $4,000 is included in X’s distributive 
share. Under this paragraph and section 
1374(d)(3), X’s $15,000 gain is presumed to 
be recognized built-in gain and thus treated 
as a partnership 1374 item, but this 
presumption is rebutted if X establishes that 
P’s gain would have been only $20,000 
($45,600 — $25,000=$20,000) if Blackacre had 
been sold on the first day of the recognition 
Swantal In such a case, only X’s distributive 
share of the $20,000 built-in gain, $10,000, 
would be treated as a partnership 1374 item. 
Under this paragraph and section 1374(d)(4), 
X’s $4,000 loss is not treated as a partnership 
1374 item because P did not hold Whiteacre 
on the first day of the recognition period. 

Example 2. Post-conversion contribution. Y 

is a C corporation that elects to become an 
S corporation on January 1, 1996. On that 
_ date, Y owns (among other assets) Blackacre 
w ith a basis of $100,000 and a value of 
$200,000. On January 1, 1998, when 
Blackacre has a basis of $100,000 and a value 
of $200,000, Y contributes Blackacre to 
partnership P for a 50 percent interest in P. 
On January 1, 2000, P selis Blackacre for 
$300,000 and recognizes a gain of $200,000 

on ee sale ($300,000 — $100,000=$200,000). 
P is allocated $100,000 of the gain under 
sec sins 704(c), and another $50,000 of the 
gain for its fifty percent share of the 
remainder, for a total of $150,000. Under this 
parnereph and section 1374(d)(3), if Y 
establishes that P’s gain would have been 
only $100,000 
($206,990 — $100,000=$100,000) if Blackacre 
had been sold on the first day of the 
recognition period, Y would treat only 
$100,000 as a partnership 1374 item. 

Example 3. RBIG limitation of $100,000 or 
$50,000. X is a C corporation that elects to 
become an S corporation on January 1, 1996. 
On that date, X owns a 50 percent interest 
in partnership P with a RBIG limitation of x 
$100,000 and a RBIL limitation of $0. P owns 
{among other assets) Blackacre with a basis 


of $50,000 and a value of $200,000, In 1996, 
P sells Blackacre for $200,000 and recognizes 
a gain of $150,000 of which $75,000 is ~ 
included in X’s distributive share and treated 
as a partnership 1374 item. X’s net 
‘recognized built-in gain for 1996 computed 
without partnership 1374 items is $35,000 
and with partnership 1374 items is $110,000. 
Thus, X has a partnership RBIG of $75,000 
except as limited under paragraph (i)(2)(i) of 
this section. Because X’s RBIG limitation is 
$100,000, X’s partnership RBIG of $75,000 is 
not limited and X’s net recognized built-in 
gain for the year is $110,000 
($35,000+$75,000=$110,000). However, if X 
had a RBIG limitation of $50,000 instead of 
$100,000, X’s partnership RBIG would be 
limited to $50,000 under paragraph (i)(2)(i) of 
this section and X’s net recognized built-in 
gain would be $85,000 
($35,000+$50,000=$85,000). 

Example 4. RBIL limitation of $60,000 or 
$40,000. Y is a C corporation that elects to 
become an‘S corporation on January 1, 1996. 
On that date, Y owns a 50 percent interest 
in partnership P with a RBIG limitation of $0 
and a RBIL limitation of $60,000. P owns 
(among other assets) Blackacre with a basis 
of $225,000 and a value of $125,000. In 1996, 
P sells Blackacre for $125,000 and recognizes 
a loss of $100,000 of which $50,000 is 
included in Y’s distributive share and treated 
as a partnership 1374 item. Y’s net 
recognized built-in gain for 1996 computed 
without partnership 1374 items is $75,000 
and with partnership 1374 items is $25,000. 
Thus, Y has a partnership RBIL of $50,000 for 
the year except as limited under paragraph 
(i){2)(ii) of this section. Because Y’s RBIL 
limitation is $60,000, Y’s partnership RBIL 
for the year is not limited and Y’s net 
recognized built-in gain for the year is 
$25,000 ($75,000 — $50,000=$25,000). 
However, if Y had a RBIL limitation of 
$40,000 instead of $60,000, Y’s partnership 
RBIL would be limited to $40,000 under 
paragraph (i)(2)(ii) of this section and Y’s net 
recognized built-in gain for the year would be 
$35,000 ($75,000 — $40,000=$35,000). 

Example 5. RBIG limitation of $0. {i) X is 
a C corporation that elects to become an S 
corporation on January 1, 1996: X owns a 50 
percent interest in partnership P with a RBIG 
limitation of $0 and a RBIL limitation of 
$25,000. 

(a) In 1996, P’s partnership 1374 items 
are— 

(1) Ordinary income of $25,000; and 

(2) Capital gain of $75,000. 

(b) X itself has— 

(1) Recognized built-in ordinary income of 
$40,000; and 

(2) Recognized built-in capital loss of 
$90,000. 

(ii) X’s net recognized built-in gain for 
1996 computed without partnership 1374 
items is $40,000 and with partnership 1374 
items is $65,000 ($40,000+$25,000=$65,000). 
Thus, X’s partnership RBIG is $25,000 for the 
year except as limited under paragraph 
(i)(2)(i) of this section. Because X’s RBIG 
limitation is $0, X’s partnership RBIG of 
$25,000 is limited to $0 and X’s net 
recognized built-in gain for the year is 
$40,000. 

Example 6. RBIL limitation of $0. (i) Y is 
a C corporation that elects to become an S 


corporation on January 1, 1996. Y owns a 50 
percent interest in partnership P with a RBIG 
limitation of $60,000 and a RBIL limitation 
of $0. 

(a) In 1996, P’s partnership 1374 items 
are— 

(1) Ordinary income of $25,000; and 

(2) Capital loss of $90,000. 

(b) Y itself has— 

(1) recognized built-in ordinary income of 
$40,000; and 

(2) recognized built-in capital gain of 
$75,000. 

(ii) Y’s net recognized built-in gain for 
1996 computed without partnership 1374 
items is $115,000 
($40,000+$75,000=$115,000) and with 
partnership 1374 items is $65,000 
($40,000+$25,000=$65,000). Thus, Y’s 
partnership RBIL is $50,000 for the year 
except as limited under paragraph (i)(2)(ii) of 
this section. Because Y’s RBIL limitation is 
$0, Y’s partnership RBIL of $50,000 is limited 
to $0 and Y’s net recognized built-in gain is 
$115,000. 

Example 7. Disposition of partnership ° 
interest. X is a C corporation that elects to 
become an S corporation on January 1, 1996. 
On that date, X owns a 50 percent interest 
in partnership P with a RBIG limitation of 
$200,000 and a RBIL limitation of $0. P owns 
(among other assets) Blackacre with a basis 
of $20,000 and a value of $140,000. In 19967" 
P sells Blackacre for $140,000 and recognizes 
a gain of $120,000 of which $60,000 is 
included in X’s distributive share and treated 
as a partnership 1374 item. X’s net 
recognized built-in gain for 1996 computed 
without partnership 1374 items is $95,000 
and with partnership 1374 items is $155,000. 
Thus, X has a partnership RBIG of $60,000. 
In 1999, X sells its entire interest in P for 
$350,000 and recognizes a gain of $250,000. 
Under paragraph (i)(3) of this section, X’s 
recognized built-in gain on the sale is limited 
by its RBIG limitation to $140,000 
($200,000 — $60,000=$140,000). 

Example 8. Section 704(c) case. Y is aC 
corporation that elects to become an S 
corporation on January 1, 1996, On that date, 
Y contributes Asset 1, 5-year property.with 
a value of $40,000 and a basis of $0, and an 
unrelated party contributes $40,000 in cash, 
each for a 50 percent interest in partnership 
P. The partnership adopts the traditional 
method under § 1.704— 3(t >). If P sold Asset 1 
for $40,000 immediately after it was 
contributed by Y, P’s $40,000 gain would be 
allocated to Y under section 704{c). Instead, 
Asset 1 is sold by P in 1999 for $36,060 and 
P recognizes gain of $36,000 
($36,000 — $0=$36,006) on the sale. However, 
because book depreciation of $8,000 per year 
has been taken on Asset 1 in 1996, 1997, and 
1998, Y is allocated only $16,000 of P’s 
$36,000 gain 
($40,000 — (3x$8,000)=($16 ,000 — $0) 
=$16,000) under section 704(c). The 
remaining $20,000 of P’s $36,000 gain 
($36,000 — $16,000=$20,000) is allocated 50 
percent to each partner under section 704(b). 
Thus, a total of $26,000 
($16,000+$10,000=$26,000) of P’s $36,000 
gain is allocated to Y. However, under 
paragraph (i)(6) of this section, Y treats 
$36,000 as a partnership 1374 item on P’s 
sale of Asset 1. 
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Example 9. Disposition of distributed 
partnership asset. X is a C corporation that 
elects to become an S corporation on January 
1, 1996. On that date, X owns a fifty percent 
interest in partnership P and P owns (among 
other assets) Blackacre with a basis of 
$20,000 and a value of $40,000. On January 
1, 1998, P distributes Blackacre to X, when 
Blackacre has a basis of $20,000 and a value 
of $50,000. Under section 732(a)(1), X has a 
transferred basis of $20,000 in Blackacre. On 
January 1, 1999, X sells Blackacre for $60,000 
and_recognizes a gain of $40,000. Under 
paragraph (i)(7) of this section and section 
1374(d)(3), X has recognized built-in gain 
from the sale of $20,000, the amount of built- 
in gain in Blackacre on the first day of the 
recognition period. 


§ 1.1374-§ Loss carryforwards. 

(a) In‘general. The loss carryforwards 
allowed as deductions against net 
recognized built-in gain under section 
1374(b)(2) are allowed only to the extent 
their use is allowed under the rules 
applying to C corporations. Any other 
loss carryforwards, such as charitable 
contribution carryforwards under 
section 170(d)(2), are not allowed as 
deductions against net recognized built- 
in gain. 

(b) Example. The rules of this section 
are illustrated by the following example. 


Example. Section 382 limitation. X is aC 
corporation that has an ownership change 
under seetion 382(g)(1) on January 1, 1994. 
On that date, X has a fair market value of 
$500,000, NOL carryforwards of $400,000, 
and a net unrealized built-in gain under 
section 382(h)(3)(A) of $0. Assume X’s 
section 382 limitation under section 382(b)(1) 
is $40,000. X elects to become an S 
corporation on January 1, 1998. On that date, 
X has NOL carryforwards of $240,000 (having 
used $160,000 of its pre-change net operating 
losses in its 4 preceding taxable years) and 
a section 1374 net unrealized built-in gain of 
$250,000. In 1998, X has net recognized 
built-in gain of $100,000. X may use $40,000 
of its NOL carryforwards as a deduction 
against its $100,000 net recognized built-in 
gain, because X’s section 382 limitation is 
$40,000. 


§ 1.1374-6 Credits and credit 
carryforwards. 

(a) In general. The credits and credit 
carryforwards allowed as credits against 
the section 1374 tax under section 
1374(b)(3) are allowed only to the extent 
their use is allowed under the rules 
applying to C corporations. Any other 
credits or credit carryforwards, such as 
foreign tax credits under section 901, 
are not allowed as credits against the 
section 1374 tax. 

(b) Limitations. The amount of 
business credit carryforwards and 
minimum tax credit allowed against the 
section 1374 tax are subject to the 
limitations described in section 38(c) 
and section 53(c), respectively, as 
modified by this paragraph. The 


tentative tax-determined under 
paragraph (a)(3) of § 1.1374—1 is treated 
as the regular tax liability described in 
sections 38(c)(1) and 53(c)(1), and as the 
net income tax and net regular tax 
liability described in section 38(c)(1). 
The tentative minimum tax described in 
section 55(b) is determined using the 
rate of tax applicable to corporations 
and without regard to any alternative 
minimum tax foreign tax credit 
described in that section and by treating 
the net recognized built-in gain 
determined under § 1.1374-2, modified 
to take into account the adjustments of 
sections 56 and 58 applicable to 
corporations and the preferences of 
section 57, as the alternative minimum 
taxable income described in section 
55(b)(2). 

(c) Examples. The rules of this section 
are illustrated by the following 
examples. 


Example 1. Business credit carryforward. X 
is a C corporation that elects to become an 
S corporation effective January 1, 1996. On 
that date, X has a $500,000 business credit 
carryforward from aC year and Asset #1 with 
a fair market value of $400,000, a basis for 
regular tax purposes of $95,000, and a basis 
for alternative minimum tax purposes of 
$150,000. In 1996, X has net recognized 
built-in gain of $305,000 from selling Asset 
#1 for $400,000. Thus, X’s tentative tax under 
paragraph (a)(3) of § 1.1374—1 and regular tax 
liability under paragraph (b) of this section 
is $106,750 ($400,000 — $95,000=$305,000 x 

35= $106,750, assuming a 35 percent tax 
rate). Also, X’s tentative minimum tax 
determined under paragraph (b) of this 
section is $47,000 

{$400,000 — $150,000=$250,000 — $15,000 
($40,000 corporate exemption amount 

~— $25,000 phase-out=$15,000)=$235,000 x 
.20=$47,000, assuming a 20 percent tax rate]. 
Thus, the business credit limitation under 
section 38(c) is $59,750 [$106,750 — $47,000 
(the greater of $47,000 or $20,438 (.25 x 
$81,750 ($106,750 — $25,000=$81,750))) = 
$59,750]. As a result, X’s section 1374 tax is 
$47,000 ($106,750 — $59,750= $47,000) for 
1996 and X has $440,250 ($500,000 — $59,750 
= $440,250) of business credit carryforwards 
for succeeding taxable years. 

Example 2. Minimum tax credit. Y is aC 
corporation that elects to become an S 
corporation effective January 1, 1996. On that 
date, Asset#1 has a fair market value of 
$5,000,000, a basis for regular tax purposes 
of $4,000,000, and a basis for alternative 
minimum tax purposes of $4,750,000. Y also 
has a minimum tax credit of $310,000 from 
1995. Y has no other assets, no net operating 
or capital loss carryforwards, and no business 
credit carryforwards. In 1996, Y’s only 
transaction is the sale of Asset 11 for 
$5,000,000. Therefore, Y has net recognized 
built-in gain in 1996 of $1,000,000 
($5,000,000 — $4,000,000=$1,000,000) and a 
tentative tax under paragraph (a)(3) of 
§ 1.1374-1 of $350,000 
($1,000,000x.35=$350,000, assuming a 35 
percent tax rate). Also, Y’s tentative 


minimum tax determined under paragraph 
(b) of this section is $47,000 
[$5,000,000 — $4,750,000=$250,000 — $15,000 
($40,000 corporate exemption amount 

— $25,000 phase-out = $15,000) = 
$235,000x.20 = $47,000, assuming a 20 
percent tax rate]. Thus, Y may use its 
minimum tax credit in the amount of 
$303,000 ($350,000 — $47 ,000=$303,000) to 
offset its section 1374 tentative tax. As a 
result, Y’s section 1374 tax is $47,000 ’ 
($350,000 — $303,000=$47 ,000) in 1996 and Y 
has a minimum tax credit attributable to 
years for which Y was a C corporation of 
$7,000 ($310,000 — $303,000=$7 ,000). 


§ 1.1374-7 Inventory. 


(a) Valuation. The fair market value of 
the inventory of an S corporation on the 
first day of the recognition period equals 
the amount that a willing buyer would 
pay a willing seller for the inventory in 
a purchase of all the S corporation’s 
assets by a buyer that expects to 
continue to operate the S corporation's 
business. For purposes of the preceding 
sentence, the buyer and seller are 
presumed not to be under any 
compulsion to buy or sell and to have 
reasonable knowledge of all relevant 
facts. 


(b) Identity of dispositions. The 
inventory method used by an S 
corporation for tax purposes must be 
used to identify whether the inventory 
it disposes of during the recognition 
period is inventory it held on the first 
day of that period. Thus, a corporation 
using the LIFO method does not dispose . 
of inventory it held on the first day of 
the recognition period unless the 
carrying value of its inventory for a 
taxable year during that period is less - 


-than the carrying value of its inventory 


on the first day of the recognition period 
(determined using the LIFO method as 
described in section 472). However, if a 
corporation changes its method of 
accounting for inventory (for example, 
from the FIFO method to the LIFO 
method or from the LIFO method to the 
FIFO method) with a principal purpose 
of avoiding the tax imposed under 
section 1374, it must use its former 
method to identify its dispositions of 
inventory 


§ 1.1374-8 Section 1374(d)(8) transactions. 


(a)In general If any S corporation 
acquires any asset in a transaction in 
which the S corporation’s basis in the 
asset is determined (in whole or in part) 
by reference to a C corporation's basis 
in the assets (or any other property) (a 
section 1374(d)(8) transaction), section 
1374 applies to the net recognized built- 
in gain attributable to the assets 
acquired in any section 1374(d)(8) 
transaction. 
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(b) Separate determination of tax. For 
purposes of the tax imposed under 
section 1374(d)(8), a separate 
determination of tax is made with 
respect to the assets the S corporation 
acquires in one section 1374(d}(8) 
transaction from the assets the S 
corporation acquires in another section 
1374(d)(8) transaction and from the 
assets the corporation held when it 
became an S corporation. Thus, an S 
corporation's section 1374 attributes 
when it became an S corporation may 
only be used to reduce the section 1374 
tax imposed on dispositions of assets 
the S corporation held at that time. 
Similarly, an S corporation’s section 
1374 attributes acquired in a section 
1374(d)(8) transaction may only be used 
to reduce a section 1374 tax imposed on 
dispositions of assets the S corporation 
acquired in the same transaction. 

c)Taxable income limitation. For 
purposes of paragraph (a) of this section, 
an S corporation’s taxable income 
limitation under § 1.1374—2(a)(2) for any 
taxable year is allocated between or 
among each of the S corporation’s 
separate determinations of net 
‘recognized built-in gain for that year 
(determined without regard to the 
taxable income limitation) based on the 
ratio of each of those determinations to 
the sum of all of those determinations. 

(d) Examples. The rules of this section 
are illustrated by the following 
examples. 


Example 1. Separate determination of tax. 
(i) X is a C corporation that elected to become 
an S corporation effective January 1, 1986 
(before section 1374 was amended in the Tax 
Reform Act of 1986). X has a net operating 
loss carryforward of $20,000 arising in 1985 
when X was a C corporation. On January 1, 
1996, Y (an unrelated C corporation) merges 
into X in a transaction to which section 
368(a)(1)(A) applies. Y has no loss 
carryforwards, credits, or credit 
carryforwards. The assets X acquired from Y 
are subject to tax under section 1374 and 
have a net unrealized built-in gain of 
$150,000. 

(ii) In 1996, X has a pre-limitation amount 
of $50,000 on dispositions of assets acquired 
from Y and a taxable income limitation of 
$100,000 (because only one group of assets 
is subject to section 1374, there is no 
allocation of the taxable income limitation). 
As a result, X has a net recognized built-in 
gain on those assets of $50,000. X’s $20,000 
net operating loss carryforward may not be 
used as a deduction against its $50,000 net 
recognized built-in gain on the assets X 
acquired from Y. Therefore, X has a section 
1374 tax of $17,500 ($50,000 x .35 = $17,500, 
assuming a 35 percent tax rate) for its 1996 
taxable year. 

Example 2. Allocation of taxable income 
limitation. (i) ¥ is a C corporation that elects 
to become an S corporation effective January 
1, 1996. The assets Y holds when it becomes 
an S corporation have a net unrealized built- 


in gain of $5,000. Y has no loss 


- carryforwards, credits, or credit 


carryforwards. On January 1, 1997, Z (an 
unrelated C corporation) merges into Y in a 
transaction to which section 368(a)(1)(A) 
applies. Z has no loss carryforwards, credits, 
or credit carryforwards. The assets Y 
acquired from Z are subject to tax under 
section 1374 and have a net unrealized built- 
in gain of $80,000. 

(ii) In 1997, Y has a pre-limitation amount 
on the assets it held when it became an S 
corporation of $15,000, a pre-limitation 
amount on the assets Y acquired from Z of 
$15,000, and a taxable income limitation of 
$10,000. However, because the assets Y held 
on becoming an S corporation have a net 
unrealized built-in gain of $5,000, its net 
recognized built-in gain on those assets is 
limited to $5,000 before taking into account 
the taxable income limitation. Y's taxable 
income limitation of $10,000 is.allocated 
between the assets Y held on becoming an S 
corporation and the assets Y acquired from 
Z for purposes of determining the net 
recognized built-in gain from each pool of 
assets. Thus, Y’s net recognized built-in gain 
on the assets Y held on becoming an S 
corporation is $2,500 [$10,000 x ($5,000/ 
$20,000) = $2,500]. Y’s net recognized built- 
in gain on the assets Y acquired from Z is 
$7,500 {$10,000 x ($15,000/$20,000) = 
$7,500]. Therefore, Y has a section 1374 tax 
of $3,500 [($2,500 + $7,500) x .35 = $3,500, 
assuming a 35 percent tax rate] for its 1997 
taxable year. 


§1.1374-9 Anti-stuffing rule. 

If a corporation acquires an asset 
before or during the recognition period 
with a principal purpose of avoiding the 
tax imposed under section 1374, the 
asset and any loss, deduction, loss 
carryforward, credit, or credit 
carryforward attributable to the asset is 
disregarded in determining the S 
corporation’s pre-limitation amount, 
taxable income limitation, net 
unrealized built-in gain limitation, 
deductions against net recognized built- 
in gain, and credits against the section 
1374 tax. 


§ 1.1374-10 Effective date and additional 
rules. 

(a) In general. Sections 1.1374—1 
through 1.1374~9 apply for taxable 
years ending on or after December 27, 
1994, but only in cases where the S 
corporation’s return for the taxable year 
is filed pursuant to an S election or a 
section 1374(d)(8) transaction occurring 
on or after December 27, 1994. 

(b) Additional rules. This paragraph 
(b) provides rules applicable to certain 
S corporations, assets, or transactions to 
which §§ 1.1374—1 through 1.1374—9 do 
not apply. 

(1) Certain transfers to partnerships. If 
a corporation transfers an asset to a 
partnership in a transaction to which 
section 721(a) applies and the transfer is 
made in contemplation of an S election 


7 


or during the recognition period, section 
1374 applies on a disposition of the 
asset by the partnership as if the S 
corporation had disposed of the asset 
itself. This paragraph (b)(1) applies as of 
the effective date of section 1374, unless 
the recognition period with respect to 
the contributed asset is pursuant to an 

S election or a section 1374(d)(8) 
transaction occurring on or after 
December 27, 1994. 

(2) Certain inventory dispositions. For 
purposes of section 1374(d)(2)(A), the 
inventory method used by tlie taxpayer 
for tax purposes (FIFO, LIFO, etc.) must 
be used to identify whether goods 
disposed of foHowing conversion to S 
corporation status were held by the 


corporation at the time of conversion. 


Thus, for example, a corporation using 
the LIFO inventory method will not be 
subject to the built-in gain tax with 
respect to sales of inventory except to 
the extent that a LIFO layer existing 
prior to the beginning of the first taxable 
year as an S corporation is invaded after 
the beginning of that year. This 
paragraph (b)(2) applies as of the 
effective date of section 1374, unless the 
recognition period with respect to the 
inventory is pursuant to an S election or 
a section 1374(d)(8) transaction 
occurring on or after December 27, 1994. 

(3) Certain contributions of built-in 
loss assets. If a built-in loss asset (that 
is, an asset with an adjusted tax basis in 
excess of its fair market value) is 
contributed to a corporation within 2 
years before the earlier of the beginning 
of its first taxable year as an S 
corporation, or the filing of its S 
election, the loss inherent in the asset 
will not reduce net unrealized built-in 
gain, as defined in section 1374(d)(1), 
unless the taxpayer demonstrates a clear 
and substantial relationship between the 
contributed property and the conduct of 
the corporation's current or future 
business enterprises. This paragraph 
(b)(3) applies as of the effective date of 
section 1374, unless the recognition 
period with respect to the contributed 
asset is pursuant to an S election ora 
section 1374(d)(8) transaction occurring 
on or after December 27, 1994. 

(4) Certain installment sales—(i) In 
general. If a taxpayer sells an asset 
either prior to or during the recognition 
period and recognizes income either 
during or after the recognition period 
from the sale under the installment 
method, the income will, when 
recognized, be taxed under section 1374 
to the extent it would have been so 
taxed in prior taxable years if the selling 
corporation had made the election 
under section 453(d) not to report the 
income under the installment method. 
For purposes of determining the extent 


{ 
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to which the income would have been 
subject to tax if the section 453(d) 
election had not been made, the taxable 
income limitation of section 
1374(d)(2)(A)(ii) and the built-in gain 
carryover rule of section 1374(d)(2)(B) 
will be taken into account. This 
paragraph (b)(4) applies for instaliment 
sales occurring on or after March 26, 
1990, and before December 27, 1994. 


(ii) Examples. The rules of this 
paragraph (b)(4) are illustrated by the 
following examples. 


Example 1. In year 1 of the recognition 
period under section 1374, a corporation 
realizes.a gain of $100,000 on the sale of an 
asset with built-in gain. The corporation is to 
receive full payment for the asset in year 11. 
Because the corporation does not make an 
election under section 453(d), all $100,000 of 
the gain from the sale is reported under the 
installment method in year 11. If the 
corporation had made an election under 
section 453(d) with respect to the sale, the 
gain would have been recognized in year 1 
and, taking into account the corporation's 
income and gains from other sources, 
application of the taxable income limitation 
of section 1374(d)(2)(A)(ii) and the built-in 
gain carryover rule of section 1374(d)(2)(B) 
would have resulted in $40,000 of the gain 
being subject to tax during the recognition 
period under section 1374. Therefore, 
$40,000 of the gain recognized in year 11 is 
subject to tax under section 1374. 

Example 2. In year 1 of the recognition 
period under section 1374, a corporation 
realizes a gain of $100,000 on the sale of an 
asset with built-in gain. The corporation is to 
receive full payment for the asset in year 6. 
Because the corporation does not make an 
election under section 453(d), all $100,000 of 
the gain from the sale is reported under the 
installment method in year 6. If the 
corporation had made an election under 
section 453(d) with respect to the sale, the 
gain would have been recognized in year 1 
and, taking into account the corporation’s 
income and gains from other sources, 
application of the taxable income limitation 
of section 1374(d)(2)(A)(ii) and the built-in 
gain carryover rule of section 1374(d)(2}(B) 
would have resulted in all of the gain being 
subjected to tax under section 1374 in years 
1 through 5. Therefore, notwithstanding that 
the taxable income limitation of section 
1374(d)(2)(A)(ii) might otherwise limit the 
taxation of the gain recognized in year 6, the 
entire $100,000 of gain will be subject to tax 
under section 1374 when it is recognized in 
year 6. 


Margaret Milner Richardson, 

Commissioner of Internal Revenue. 
Approved: November 23, 1994. 

Leslie Samuels, 

Assistant Secretary of the Treasury. 
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Disposition of an Interest in a Nuclear 
Power Plant 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Final regulations. 





SUMMARY: This document contains final 
regulations relating to certain Federal 
income tax consequences of a 
disposition of an interest in a nuclear 
power plant by a taxpayer that has 
maintained a nuclear decommissioning 
fund with respect to that plant. These 
regulations affect taxpayers that transfer 


_or acquire interests in nuclear power 


plants by providing guidance on the tax 
consequences of these transfers. In 
addition, the final regulations extend 
the bencfits of section 468A to electing 
taxpayers with an interest in a nuclear 
power plant under the jurisdiction of 
the Rural Electrification Administration. 
The regulations also make a number of 
other changes and clarifications to the 
existing regulations to aid in the 
administration of section 468A. 
EFFECTIVE DATE: These regulations are 
effective December 27, 1994. 


FOR FURTHER INFORMATION CONTACT: 
Peter C. Friedman, (202) 622-3110 (not . 
a toll-free number). 


SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 


The collections of information 
contained in these final regulations have 
been reviewed and approved by the 
Office of Management and Budget in 
accordance with the Paperwork 
Reduction Act (44 U.S.C. 3504({h)) under 
control number 1545-1378. With 
respect to § 1.468A-—3(h)(2) (xii) and 
(xiii), the estimated annual burden per 
respondent varies from 1 to 2 hours, 
depending on individual circumstances, 
with an estimated average of 1.5 hours. 

With respect to § 1.468A—3(i)(1)(ii)(B), 
the estimated annual burden per 
respondent varies from 20 to 30 hours, 
depending on individual circumstances, 
with an estimated average of 25 hours. 

Comments concerning the accuracy of 
this burden estimate and suggestions for 
reducing this burden should be directed 
to the Internal Revenue Service, Attn: 
IRS Reports Clearance Officer, PC:FP, 
Washington, DC 20224, and to the 
Office of Management and Budget, Attn: 
Desk Officer for the Department of the 
Treasury, Office of Information and 
Regulatory Affairs, Washington, DC 
20503. 


Background 


This document contains amendments 
to the Income Tax Regulations (26 CFR 
parts 1 and 602) under section 468A. 
Section 468A, relating to nuclear 
decommissioning costs, was added to 
the Internal Revenue Code by section 
91(c) of the Tax Reform Act of 1984 
(Pub. L. 98-369, 98 Stat. 604). On 
November 20, 1992, the IRS published 
in the Federal Register a notice of 
proposed rulemaking (57 FR 54734) 
setting forth proposed amendments to 
the regulations under section 468A. 

Section 468A(c)({1)(B) authorizes the 
Secretary to issue regulations that 
prescribe the extent to which a taxpayer 
must include amounts from a nuclear 
decommissioning fund (a Fund) in gross 
income upon the disposition of an 
interest in a nuclear power plant to 
which the Fund relates. Section 
1.468A-6T (TD 8094, 51 FR 25033) 
published in the Federal Register on 
July 10, 1986, treated such a disposition 
as a taxable distribution of assets in the 
Fund to the taxpayer transferring the 
interest. In response to generally 
adverse comments on this rule, final 
regulations (TD 8184, 53 FR 6800) 
published in the Federal Register on 
March 3, 1988, stated that guidance on 


the tax treatment of these dispositions 


would be provided at a later date. These 
regulations are issued to provide this 
guidance. 


Explanation of Provisions 
In General 


The regulations prescribe certain 
federal income tax consequences of the 
disposition of all or a portion of a 
qualifying interest in a nuclear power 
plant to which a Fund relates. The 
regulations treat a transfer of Fund 
assets in connection with such a 
disposition as a nonrecognition event, 
provided certain requirements are 
satisfied. The transferee of the interest is 
viewed as stepping into the shoes of the 
transferor with respect to the amount of 
the assets in the transferor’s Fund that 
is proportionate to the interest 
transferred and with respect to the 
transferor’s ruling amount for the 
portion of the taxable year that follows 
the disposition. These regulations also 
provide rules for the calculation of 
schedules of ruling amounts for the 
transferee and for a transferor that 
retains a portion of its original 
qualifying interest. 

The regulations also contain a general 
provision allowing the IRS to treat a 
disposition occurring on or after 
December 27, 1994 as satisfying the 
requirements of the regulations if the 
IRS decides that this treatment is 





, 
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necessary or appropriate to carry out the 
purposes of section 468A and the 
regulations thereunder. Another 
provision allows the IRS, upon the 
request of an electing taxpayer, to apply 
these regulations to a disposition of an 
interest in a nuclear power plant 
occurring after July 17, 1984, and before 
December 27, 1994. 

The regulations also allow rural 
electric cooperatives to qualify as 
electing taxpayers; modify the 
information requirements that are part 
of a request for a schedule of ruling 
’ amounts; create a new mandatory 
review period for schedules of ruling 
amounts determined with respect to a 
disposition of an interest in a nuclear 
power plant; require that the trust 
agreement for each Fund contain a 
provision that assets of the Fund may be 
used only in a manner that is authorized 
by section 468A and the regulations 
thereunder; and provide that the period 
within which a taxpayer must 
substantially comply with the 
provisions requiring information to be 
submitted as part of a request for a 
schedule of ruling amounts is the 
general period applicable to requests for 
private letter rulings. 


Comments Received 


Comments received in response to the 
notice of proposed rulemaking (57 FR 
54734) can be divided into five general 
categories—rural electric cooperatives, 
reduction in time to provide additional 
information, trust provisions, 
disposition provisions, and self-dealing 
rules. 


Rural Electric Cooperatives 


The proposed regulations extend the 
benefits of section 468A to electing rural 
electric cooperatives. One commentator 
requested that the IRS (1) not consider 
earnings on assets in Funds when 
determining whether tax-exempt rural 
electric cooperatives satisfy the 85 > 
percent test of section 501(c)(12) (which 
requires at least 85 percent of the 
cooperative’s income to be from 
members); (2) specify the regulatory 
authority (Rural Electrification 
Administration, Federal Energy 
Regulatory Commission, or State 
Commission) that is charged with 
approving cost of service amounts; and 
(3) allow rural electric cooperatives to 
elect to apply section 468A retroactively 
for all open taxable years. 

The determination of whether 
earnings on nuclear decommissioning 
funds (whether or not established under 
section 468A) count toward satisfaction 
of the 85 percent test is an issue under 
section 501 and, therefore, is outside the 
scope of this project. Further, it is the 


responsibility of the regulatory 
authorities to decide which of the 
authorities is responsible for approving 
cost of service amounts. These issues, 
therefore, are not addressed in the final 
regulations. Additionally, because 
sections 468A (a) and (g) require that 
payments to a Fund for a taxable year 
be made no later than two and one-half 
months after the close of that year, the 
IRS believes that retroactive application 
of section 468A to rural electric 
cooperatives is not permitted by the 
statute. 


Time Period for Additional Information 


The proposed regulations also reduce 
the time for submitting additional 
information requested by the IRS 
concerning a request for a schedule of 
ruling amounts from 60 to 30 days. 
Many commentators stated that the 
abbreviated response time would be 
inadequate for a taxpayer to gather, 
prepare, and submit requested _ 
information. Retaining the requirements 
of the proposed regulations, the final 
regulations merely conform the section 
468A rules to the normal rules 
governing requests for letter rulings to 
help expedite the rulings process. The 
final regulations clarify, however, that 
the IRS may waive this deadline if the 
taxpayer is making a good faith effort to 
comply with the deadline. 


Trust Provisions 


The proposed regulations also provide 
that each qualified nuclear 
decommissioning trust agreement must 
require that assets of the Fund be used 
as authorized by section 468A and the 
regulations thereunder and that the 
agreement cannot be amended to violate 
section 468A or the regulations 
thereunder. Commentators argued that 
this provision exceeds the IRS’s 
authority. It is apparent from section 
468A(e)(4) (which requires that amounts 
in a Fund be used exclusively for 
decommissioning, associated expenses, 
or, when not currently needed for those 
purposes, to make investments) and 
from the special section 468A tax rules 
(including the preferential tax rates on 
Fund earnings for taxable years 
beginning after December 31, 1993), that 
Congress intended for amounts set aside 
in these Funds to be available for 
decommissioning of nuclear power 
plants. The IRS believes it is consistent 
with this Congressional intent, and with 
the IRS's responsibilities for 
successfully administering the program, 
to require that the trust agreements limit 
use of Fund assets to section 468A 
purposes, Accordingly, the final 
regulations retain this requirement. To 
ensure that taxpayers have sufficient 


time to modify their trust agreements, 
the final regulations also retain the grace 
period of the proposed regulations that 
allows until December 31, 1996, for the 
inclusion of the required trust 
provisions. 


Dispositions of an Interest in a Nuclear 
Power Plant 


The.proposed regulations generally 
treat transfers of assets in Funds 
resulting from transfers of interests in 
nuclear power plants to which the 
Funds relate as nonrecognition, 
transferred basis transactions. Most of 
the comments favored the proposed 
rules. However, commentators 
requested (1) additional guidance on 
how to determine which Fund assets 
relate to a transferred interest in a 
nuclear power plant and clarification 
that the regulations were not adopting a 
tracing approach; (2) an option to treat 
these dispositions as triggering a taxable 
transfer of related assets; (3) an option 
to transfer an entire Fund rather than 
the assets in the Fund; and (4) assurance 
that the proposed rules apply in the 
context of corporate reorganizations. 

First, to make clear that the 
regulations do not adopt a tracing 
approach, the final regulations refer to 
assets in a Fund that are proportionate 
to the interest in the plant that is 
transferred, rather than to assets that 
“relate”’ to the interest transferred. The 
final regulations also clarify that a 
proportionate amount of the assets in a 
Fund is considered transferred if, on the 
date the qualifying interest is 
transferred, the percentage of the 
aggregate fair market value of the assets 
transferred equals the percentage of the 
qualifying interest transferred. 

Second, the final regulations do not 
adopt the suggestion to provide 
taxpayers with an option to treat the 
disposition as triggering a taxable 
transfer of a proportionate amount of the 
assets. The nonrecognition, transferred 
basis approach simplifies the tax rules 
for dispositions and corresponds to the 
substance of these transactions. 
Permitting taxpayers to elect taxable 
treatment would unnecessarily 
complicate the tax rules. 

Third, to minimize the role of form in 
these disposition transactions, the final 
regulations clarify that when an interest 
in a nuclear power plant is transferred, 
the associated assets must be transferred 
to a Fund of the transferee or, if the 
transferee acquires the transferor’s 
entire interest in the plant, the 
transferor’s Fund may be transferred to 
the transferee. Such a transfer of the 
transferor’s Fund must not be prohibited 
by the transferor’s trust agreement or 
applicable local law. Regardless of 
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whether the assets of the transferor’s 
Fund or the Fund itself is transferred, 
after the transfer, the transferee must not 
violate § 1.468A—5(a)(1)(ii), which 
requires that an electing taxpayer ~ 
maintain only one Fund for each 
nuclear power plant. Similarly, after the 
transfer, the transferee and the 
transferor that retains an interest must 
not violate § 1.468A—5(a)(1){ii), which 
requires that each electing taxpayer 
have a separate Fund for its interest in 
the same plant. 

In addition, the final regulations 
provide that if a transferee acquires an 
interest in a nuclear power plant in a 
transaction to which § 1.468A-6 
(dispositions of an interest in a nuclear 
power plant) applies, the transferee’s 
qualifying percentage for the interest 
acquired generally is the transferor’s 
qualifying percentage with respect to 
that interest immediately before the 
disposition. 

Fourth, although the final regulations 
make no specific mention of corporate 
reorganizations, they apply to all 
dispositions described in the 
regulations, including those that occur 
in the context of corporate 
reorganizations. 

Self-Dealing 

The proposed regulations also make a 
change to the rules prohibiting a trustee 
or other disqualified person from 
engaging in an act of self-dealing with 
a Fund. The change excepts deposits in 
trustee institutions from the self- 
dealing rules if the deposits are made to 
facilitate temporary investments or the 
payment of reasonable administrative 
expenses. The change was intended to 
reduce administrative costs associated 
with establishing an account with a 
different institution for these purposes. 

Commentators criticized the rule on 
the ground that it called into question 
the permissibility of using Fund assets 
to pay investment advisory and trustee 
fees. In response to these comments, the 
final regulations provide that the 
proposed exception to the self-dealing 
rules is an addition to, rather than a 
substitution for, the existing exception 
for payment of fees. 

Special Analyses 

It has been determined that this 
Treasury decision is ot a significant 
regulatory action as defined in EO 
12866. Thereforc_ 1 regulatory 
assessment is not required. It also has 
been determined that section 553(b) of 
the Administrative Procedure Act (5 
U.S.C. chapter 5) and the Regulatory 
Flexibility Act (5 U.S.C. chapter 6) do 
not apply to these regulations, and, 
therefore, a Regulatory Flexibility 


Analysis is not required. Pursuant to 
section 7805(f) of the Internal Revenue 
Code, the notice of proposed rulemaking 
preceding these regulations was 
submitted to the Smal? Business 
Administration for comment on its 
impact on small business. 


Drafting Information 


The principal author of these 
regulations is Peter C. Friedman, Office 
of Assistant Chief Counsel 
(Passthroughs and Special Industries). 
However, other personne! from the IRS 
and Treasury Department participated 
in their development. 


List of Subjects - 
26 CFR Part 1 


Income taxes, Reporting and 
recordkeeping requirements. 


26 CFR Part 602 


Reporting and recordkeeping 
requirements. 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR parts 1 and 602 
are amended as follows: 


PART 1—INCOME TAXES 


Paragraph 1. The authority citation 
for part 1 continues to read in part as 
follows: 


Authority: 26 U.S.C. 7805 * * * 


Par. 2. Section 1.468A-0 is amended 
by: 
* Adding an entry for § 1.468A-1, 
paregre h (d). 
Adding an entry for § 1.468A-5, 
Besse (a)(4). 
3. Revising the heading for § 1.468A-— 
6 and adding entries for paragraphs (a) 
—_— h (h). 
e revision and additions read as 
follows. 


§1.468A-0 Nuclear decommissioning 
costs; table of contents. 


* * * * * 


§1.468A-1 Nuclear decommissioning costs; 
general rules. 
* * * * * 


(d) Special rules for electing taxpayers 
whose rates are under the jurisdiction of the 
Rural Electrification Administration. 

* * * * * 


§1.468A-5 Nuclear decommissioning 
fund—miscellaneous provisions. 

(a) * ee 

(4) Trust provisions. 
* * * * * 


§1.468A-6 Disposition of an —— ina 
nuclear power plant. 

(a) In general. 

(b) Requirements. 


(c) Tax consequences. 

(1) The transferor and its Ejind. 
(2) The transferee and its Fund. 
(3) Basis. 

(d) Determination of proportionate amount. 

(e) Calculation of schedule of ruling amounts 
for dispositions described in this section. 

(1) Transferor. 
(2) Transferee. 
(3) Example. 

(f) Calculation of the qualifying percentage 
after dispositions described in this 
section. 

(1) In general. 
(2) Special rule. 
(g) Other. 
(1) Anti-abuse provision. 
(2) Relief provision. 
(h) Effective date. 


* * * * * 


Par. 3. Section 1.468A—1 is amended 
as follows: 

1. The introductory text of paragraph 
(b) is revised. 

2. Paragraph (b)(4) is revised. 

3. Paragraph (d) is added. 

4. The added and revised provisions 
read as follows. 


§ 1.468A-1 Nuclear decommissioning 
costs; general rules. _ 
* * * * * 

(b) Definitions. The following terms 
are defined for purposes of section 468A 
and the regulations thereunder: 

* * * * * 

(4) The term nuclear power plant 
means any nuclear power reactor that is 
used predominantly in the trade or 
business of the furnishing or sale of 
electric energy, if the rates for the 
furnishing or sale, as the case may be, 
either have been established or 
approved by a public utility commission 
or are under the jurisdiction of the Rural 
Electrification Administration. Each 
unit (i.e., nuclear reactor) located on a 
multi-unit site is a separate nuclear 
power plant. The term nuclear power 
plant also includes the portion of the 
common facilities of a multi-unit site 
allocable to a unit on that site. 

* ” * * * 


(d) Special rules for electing taxpayers 
whose rates are under the jurisdiction of 
the Rural Electrification Administration. 
Notwithstanding any other provision of 
the regulations under section 468A, a 
schedule of ruling amounts may be 
provided to a taxpayer with respect to 
a nuclear power plant if the rates for the 
furnishing or sale of the plant’s 
electricity are under the jurisdiction of 
the Rural Electrification Administration. 
This schedule will be determined on the 
basis of all facts and circumstances in a 
manner consistent with section 468A. 
No taxpayer will be provided a schedule 
of ruling amounts under section 468A 
for any taxable year unless the portion 
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of the rates attributable to the 
decommissioning costs of that taxpayer 
with respect to-such taxable year are 
treated by the taxpayer as though they 
were subject to section 88. 

Par. 4. Section 1.468A-3 is amended 
as follows: 

1. Paragraph (h)(1)(v) is removed. 

2. Paragraphs (h)(1)(vi) through 
(h)(1)(viii) are redesignated as 
paragraphs (h)(1)(v) through (h)(1)(vii), 

_ Tespectively. 
3. Newly designated paragraph 
* (h){1)(vii) is revised. 

4. Paragraphs (h)(2) (xii) and (xiii) are 
added. 

5. Paragraph (i)(1)(ii) is revised. 

6. The revisions and additions read as 
follows: 


§1.468A-3 Ruling amount. 


* * * * * 


(h) 2 2 
1 x * 

(vii) (A) If a request does not comply 
substantially with the requirements of 
this paragraph (h), the Internal Revenue 
Service will notify the taxpayer of that 
fact. If the information or materials 
necessary to comply substantially with 
the requirements of this paragraph (h) 
are provided to the Internal Revenue 
Service within 30 days after this 
notification, the request will be 
considered filed on the date of the 
original submission. If the information 
or materials necessary to comply 
substantially with the requirements of 
this paragraph (h) are not provided 
within 30 days after this notification, 
the request will be considered filed on 
the date that all information or materials 
necessary to comply with the 
requirements of this paragraph (h) are 
provided. 

(B) The Internal Revenue Service may 
waive the requirements of paragraph 
(h)(1)(vii)(A) of this section if the 
Service determines that the electing 
taxpayer is making a good faith effort to 
comply with the deadline and if the 
waiver is consistent with the purposes 
of section 468A. 

(2) xe 

(xii) A chart or table, based upon the 
assumed after-tax rate of return to be 
earned by the assets of the nuclear 
decommissioning fund, setting forth the 
years the fund will be in existence, the 
annual contribution to the fund, the 
estimated annual earnings of the fund 
and the cumulative total balance in the 
fund. 

(xiii) If the request is for a revised 
schedule of ruling amounts, a copy of 
the most recently issued schedule of 
ruling amounts for the nuclear power 
plant to which the request relates that 
has been issued to the taxpayer (or a 


predecessor in interest) making the 
request. 
* * * * * 


(i) te 

(1) x * m 

(ii) (A) Any taxpayer that has obtained 
a formula or method for determining a 
schedule of ruling amounts for any 
taxable year under paragraph (a)(4) of 
this section (which applies when a 
public utility commission estimates 
decommissioning costs in current 
dollars) must file a request for a revised 
schedule of ruling amounts on or before 
the deemed payment deadline for its 
fifth taxable year that begins after its 
taxable year in which the most recent 
formula or method was received. 

(B) Any taxpayer that has determined 
its ruling amount for any taxable year 
under a formula prescribed by 
§ 1.468A-6 (which prescribes ruling 
amounts for the taxable year in which 
there is a disposition of a qualifying 
interest in a nuclear power plant) must 
file a request for a revised schedule of 
ruling amounts on or before the deémed 
payment deadline for its first taxable 
year that begins after the disposition. 


* * * * * 


Par. 5. Section 1.468A—5 is amended 
as follows: 

1. Paragraph (a)(4) is added. 

2. Paragraph (b)(2)(v) is amended by 
removing “or” at the end thereof. 

3. Paragraph (b)(2)(vi) is redesignated 
as paragraph (vii). 

4. New paragraph (b)(2)(vi) is added. 

The additions read as follows: 


§1.468A-5 Nuclear decommissioning fund 
qualification requirements; prohibitions 
against seif-dealing; disqualification of 
nuclear decommissioning fund; termination 
of fund upon substantial completion of - 
decommissioning. 

(a) “2.2 

(4) Trust provisions. By December 31, 
1996, each qualified nuclear 
decommissioning fund trust agreement 
must provide that assets in the fund 
must be used as authorized by section 
468A and the regulations thereunder 
and that the agreement may not be 
amended so as to violate section 468A 
or the regulations thereunder. 

(b) x * * 

(2) x * * 

(vi) Any act described in § 53.4951-— 
1(c) of this chapter only if undertaken 
to facilitate the temporary investment of 
assets or the payment of reasonable 
administrative expenses of the nuclear 
decommissioning fund; or 
* * of * * 


Par. 6. Séction 1.468A-6 is amended 
by adding text to read as follows: 


§1.468A-6 Disposition of an interest ina 
nuclear power plant. 

(a) In general. This section describes 
the federal income tax consequences of 
a transfer of the assets of a nuclear 
decommissioning fund (Fund) within 
the meaning of § 1.468A—1(b)(3) in 
connection with a sale, exchange, or 
other disposition by a taxpayer 
(transferor) of all or a portion of its 
qualifying interest in a nuclear power 
plant to another taxpayer (transferee). 
This section also explains how a 
schedule of ruling amounts will be 
determined for the transferor and 
transferee. 

(b) Requirements. This section applies 
if— 

(1) Immediately before the 
disposition, the transferor maintained a 
Fund with respect to the interest 
disposed of; and 

(2) Immediately after the 
disposition— 

(i) The transferee maintains a Fund 
with respect to the interest acquired; 

(ii) The interest acquired is a 
qualifying interest of the transferee in 
the nuelear power plant; ; 

(iii) Either a proportionate amount 
(which could include all) of the assets 
of the transferor’s Fund is transferred to 
a Fund of the transferee, or the. 
transferor’s entire Fund is transferred to 
the transferee, provided in the latter 
case (or if the transferee receives all of 
the assets in the transferor’s Fund, but 
not the transferor’s Fund) that the 
transferee acquires the transferor’s 
entire qualifying interest in the plant; 
and 

(iv) The transferee continues to satisfy 
the requirements of § 1.468A—5(a)(iii), 
which permits an electing taxpayer to 
maintain only one Fund for each plant. 

(c) Tax consequences. A disposition 
that satisfies the requirements of 
paragraph (b) of this section will have 
the following tax consequences at the 
time it occurs: 

(1) The transferor and its Fund. 
Neither the transferor nor the 
transferor’s Fund will recognize gain or 
loss or otherwise take any income or 
deduction into account by reason of the 
transfer of a proportionate amount of the 
assets of the transferor’s Fund to the 
transferee’s Fund (or by reason of the 
transfer of the transferor’s entire Fund to 
the transferee). For purposes of the 
regulations under section 468A, this 
transfer (or the transfer of the 
transferor’s Fund) will not be 
considered a distribution of assets by 
the transferor’s Fund. 

(2) The transferee and its Fund. 
Neither the transferee nor the 
transferee’s Fund will recognize gain or 
loss or otherwise take any income or 
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deduction into account by reason of the 
transfer of a proportionate amount of the 
assets of the transferor’s Fund to the 
transferee’s Fund (or by reason of the 
transfer of the transferor’s Fund to the 
transferee). For purposes of the 
regulations under section 468A, this 
transfer (or the transfer of the 
transferor’s Fund) will not constitute a 
payment or a contribution of assets by 
the transferee to its Fund. 

(3) Basis. Transfers of assets of a Fund 

.to which this section applies do not 
affect basis. Thus, the transferee’s Fund 
will have a basis in the assets received 
from the transferor’s Fund that is the 
same as the basis of those assets in the 
transferor’s Fund immediately before 
the disposition. 

(d) Determination of proportionate 
amount. For purposes of this section, a 
transferor of a qualifying interest in a 
nuclear power plant is considered to 
transfer a proportionate amount of the 
assets of its Fund to a Fund ofa 
transferee of the interest if, on the date 
of the transfer of the interest, the 
percentage of the fair market value of 
the Fund’s assets that are transferred _ 
equals the percentage of the transferor’s 
qualifying interest that is transferred. 

(e) Calculation of schedule of ruling 
amounts for dispositions described in 
this section—{1) Transferor. If a 
transferor disposes of all or a portion of 
its qualifying interest in a nuclear power 
plant in accordance with this section, 
the transferor’s schedule of ruling 
amounts with respect to the interests 
disposed of and retained (if any) will be 
determined in accordance with 
paragraphs (e)(1) (i) and (ii) of this 
section. 

(i) Taxable year of disposition. If a 
transferor does not file a request for a 
revised schedule of ruling amounts on 
or before the deemed payment deadline 
for the taxable year of the transferor in 
which the disposition of its interest in 
the nuclear power plant occurs (that is, 
the date that is two and one-half months 
after the close of that year), the 
transferor’s ruling amount with respect 
to that plant for that year will equal the 
sum of— 

(A) The ruling amount contained in 
the transferor’s current schedule of 
ruling amounts with respect to that 
plant for that taxable year multiplied by 
the portion of the qualifying interest 
that is retained (if any); and 

(B) The ruling amount contained in 
the transferor’s current schedule of 
ruling amounts with respect to that 
plant for that taxable year multiplied by 
the product of— 

(1) The portion of the transferor’s 
qualifying interest that is disposed of; 
and 


(2) A fraction, the numerator of which 
is the number of days in that taxable 
year that precede the date of 
disposition, and the denominator of 
which is the number of days in that 
taxable year. ; 

(ii) Taxable years after the year of 
disposition. A transferor that retains a 
qualifying interest in a nuclear power 
plant must file a request for a revised 
schedule of ruling amounts with respect 
to that interest on or before the deemed 
payment deadline for the first taxable 
year of the transferor beginning after the 
disposition. See § 1.468A-3({i){1)(ii)(B). 
If the transferor does not timely file 
such a request, the transferor’s ruling 
amount with respect to that interest for 
the affected year or years will be zero, 
unless the Internal Revenue Service 
waives the application of this paragraph 
(e)(1){ii) upon a showing of good cause 
for the delay. 

(2) Transferee. If a transferee. acquires 
all or a portion of a transferor’s 
qualifying interest in a nuclear power 
plant under this section, the transferee’s 
schedule of ruling amounts with respect 
to the interest acquired will be 
determined under paragraphs (e)(2) (i) 
and (ii) of this section. 

(i) Taxable year of disposition. If a 
transferee does not file a request for a 
schedule of ruling amounts on or before 
the deemed payment deadline for the 
taxable year of the transferee in which 
the disposition occurs (that is, the date 
that is two and one-half months after the 
close of that year), the transferee’s ruling 
amount with respect to the interest 
acquired in the nuclear power plant for 
that year is the amount described in the 
following sentence. This amount is the 
amount contained in the transferor’s 
current schedule of ruling amounts for 
that plant for the taxable year of the 
transferor in which the disposition 
occurred, multiplied by the product of— 

(A) The portion of the transferor’s 
qualifying interest that is transferred; 
and 

(B) A fraction, the numerator of which 
is the number of days in the taxable year 
of the transferor including and 
following the date of disposition, and 
the denominator of which is the number 
of days in that taxable year. 

(ii) Taxable years after the year of 
disposition. A transferee of a qualifying 


_interest in a nuclear power plant must 


file a request for a revised schedule of 
ruling amounts with respect to that 
interest on or before the deemed 
payment deadline for the first taxable 
year of the transferee beginning after the 
disposition. See § 1.468A-—3(i)(1)(ii)(B). 
If the transferee does not timely file 
such a request, the transferee’s ruling 
amount with respect to that interest for 


the affected year or years will be zero, 
unless the Internal Revenue Service — 
waives the application of this paragraph 
(e}(2)(ii) upon a showing of good cause 
for the delay. 

(3) Example. The following example 
illustrates the provisions of this 
paragraph (e). 

Example. (i) X Corporation is a calendar 
year taxpayer engaged in the sale of electric 
energy generated by a nuclear power plant. 
The plant is owned entirely by X. On May 
27, 1995, X transfers a 60 percent qualifying 
interest in the plant to Y Corporation, a 
calendar year taxpayer. Before the transfer, X 
had received a schedule of ruling amounts 
containing an annual ruling amount of $10 
million for the taxable years 1993 through 
2013. For 1995, neither X nor Y files a 
request for a revised schedule of ruling 
amounts. 

(ii) Under paragraph (e)(1)(i) of this 
section, X’s ruling amount for 1995 is 
calculated as follows: ($10,000,000x40%) + 
($10,000,000x60%x146/365)=$6,460,000. 
Under paragraph (e)(2)(i) of this section, Y’s 
ruling amount for 1995 is calculated as 
follows: $10,000,000x60%x219/ 
365=$3,600,000. Under paragraphs (e)(1)(ii) 
and (e)(2)(ii) of this section, X and Y must 
file requests for revised schedules of ruling 
amounts by March 15, 1997. : 


(f) Calculation of the qualifying 
percentage after dispositions described- 
in this section—(1) In general. If a 
transferee acquires an interest in a 
nuclear power plant in a transaction 
that satisfies the requirements of this 
section, the transferee’s qualifying 
percentage (within the meaning of 
§ 1.468A-3(d)(4)) for the interest 
acquired is the transferor’s qualifying 
percentage for that interest immediately 
before the disposition. If the Internal 
Revenue Service has not approved a 
qualifying percentage for the transferor 
with respect to the interest transferred, 
the qualifying percentage for that 
interest is determined under § 1.468A— 
3(d)(4). 

(2) Special rule. The Internal Revenue 
Service may, in its discretion, determine 
a qualifying percentage for an interest in 
a nuclear power plant acquired by a 
transferee on a basis other than the rule 
set forth in paragraph (f)(1) of this 
section if— 

(i) In connection with its first request 
for a schedule of ruling amounts after 
the disposition, the transferee requests 
special treatment, explains the need for 
such treatment, and sets forth an 
alternative basis for determining the 
qualifying percentage; and 

(ii) The Internal Revenue Service 
determines that the special treatment is 
consistent with the purposes of section 
468A. 

(g) Other—(1) Anti-abuse provision. 
The Internal Revenue Service may treat 





66476 Federal Register / Vol. 59, No. 247 / Tuesday, December 27, 1994 / Rules and. Regulations 








a disposition-occurring on or after 
December 27, 1994 as satisfying the 
requirements of this section if the 
Internal Revenue Service determines 
that this treatment is necessary or 
appropriate to carry out the purposes of 
section 468A and the regulations 
thereunder. 

(2) Relief provision. Upon request of 
the electing taxpayer, the Internal 
Revenue Service may treat a disposition 
occurring after July 17, 1984, and before 
December 27, 1994 as satisfying the 
requirements of this section if the 
Internal Revenue Service determines 
that this treatment is necessary or 
appropriate to carry out the purposes of 
section 468A and the regulations 
thereunder. 

(h) Effective date. Section 1.468A-6 is 
effective for a disposition of an interest 
in a nuclear power plant on or after 
December 27, 1994. 


PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 


Par. 7. The authority citation for part 
602 continues to read as follows: 

Authority: 26 U.S.C. 7805. 

Par. 8. Section 602.101(c) is amended 


by revising the entry for 1.468A—3 to 
read as follows: 


§ 602.101 OMB Control Numbers. - 


* * * * * 


(c) o.-e * 





Current 
OMB con- 
trol No. 


CFR part or section where identi- 
fied or described 


” 





1.468A-3 


1545-1269 
1545-1378 


* * 





Margaret Milner Richardson, 
Commissioner of Internal Revenue. 


Approved: December 8, 1994. 
Cynthia G. Beerbower, 
Deputy Assistant Secretary of the Treasury. 
{FR Doc. 94-31428 Filed 12-23-94; 8:45 am] 
BILLING CODE 4830-01-U 





Office of Foreign Assets Control 
31 CFR Part 580 


Haitian Transactions Regulations; 
Termination of Sanctions 


AGENCY: Office of Foreign Assets 
Control, Treasury. 
ACTION: Final rule; amendments. 





SUMMARY: Pursuant to Executive Order 
12932 of October 14, 1994 (59 FR 
52403), the Treasury Department has 
terminated, effective October 16, 1994, 
all sanctions with respect to Haiti 
imposed during the period of the 
national emergency declared on October 
4, 1991 in Executive Order 12775. This 
termination does not affect compliance 
and enforcement actions involving prior 
transactions or violations of the 
sanctions. 


EFFECTIVE DATE: 12:01 a.m. Eastern 
Daylight Time, October 16, 1994. 


FOR FURTHER INFORMATION CONTACT: 
Steven I. Pinter, Chief of Licensing (tel.: 
202/622-2480), or William B. Hoffman, 
Chief Counsel (tel.: 202/622-2410), 
Office of Foreign Assets Control, 
Department of the Treasury, 
Washington, D.C. 20220. 


SUPPLEMENTARY INFORMATION: 
Electronic Availability: 


This document is available as an 
electronic file on The Federal Bulletin 
Board the day of publication in the 
Federal Register. By modem dial 202/ 
512-1387 or call 202/512-1530 for disks 
or paper copies. This file is available in 
Postscript, WordPerfect 5.1 and ASCII. 


Background 


The Office of Foreign Assets Control 
(“FAC”) is amending the Haitian 
Transactions Regulations, 31 CFR Part 
580 (the “HTR”), to add §500.524, 
implementing Executive Order 12932, 
which authorizes all transactions on or 
after October 16, 1994, involving 
property in which Haiti or its nationals 
have an interest, and all other 
transactions previously prohibited by 
the HTR. The effect of this amendment 
is to authorize all transactions 
previously prohibited by subpart B of 
the HTR or by Executive Order 12775, 
12779, 12853, 12872, 12914, 12917, 
12920 or 12922, effective October 16, 
1994. On October 14, 1994, the 
President signed Executive Order 12932, 
terminating the national emergency 
declared with respect the de facto 
regime in Haiti and revoking all 
Executive orders promulgated with 
respect to that emergency, effective 
October 16, 1994. Newly authorized 
transactions include, but are not limited 
to, new investment, otherwise lawful 
importations from and exportations to 
Haiti, and brokering transactions. 
Reports due under general or specific _ 
license must still be filed covering 
activities up until the effective date of 
this rule. Enforcement actions with 
respect to past violations of the 
sanctions are not affected by this rule. 


Because the HTR involve a foreign 
affairs function, Executive Order 12866 
and the provisions of the Administrative 
Procedure Act, 5 U.S.C. 553, requiring 
notice of proposed rulemaking, 
opportunity for public participation, 
and delay in effective date, are 
inapplicable. Because no notice of 
proposed rulemaking is required for this 
rule, the Regulatory Flexibility Act, 5 
U.S.C. 601-612, does not apply. 


List of Subjects in 31 CFR Part 580 


Administrative practice and 
procedure, Agricultural commodities, 
Banking and finance, Blocking of assets, 
Exports, Foods, Haiti, Imports, 
Penalties, Reporting and recordkeeping 
requirements, Shipping, Specially 
designated nationals, Transfer of assets, 
Vessels. ; 

For the reasons set forth in the 
preamble, 31 CFR part 580 is amended 
as follows: 


PART 580—HAITIAN TRANSACTIONS 
REGULATIONS 


1. The authority citation for part 580 
is revised to read as follows: 

Authority: 50 U.S.C. 1701-1706; 50 U.S.C. 
1601-1651; 22 U.S.C. 287c; 3 U.S.C. 301; E.O. 
12775, 56 FR 50641, 3 CFR, 1991 Comp., p. 
349; E.O. 12779, 56 FR 55975, 3 CFR 1991 
Comp., p. 367; E.O. 12853, 58 FR 35843, 3 
CFR, 1993 Comp., p. 612; E.O. 12872, 58 FR 
54029, 3 CFR, 1993 Comp., p. 658; E.O. 
12914, 59 FR 24339, May 20, 1994; E.O. 
12917, 59 FR 26925, May 24, 1994; E.O. 
12920, 59 FR 30501, June 14, 1994; E.O. 
12922, 59 FR 32645, June 23, 1994; E.O. 
12932, 59 FR 52403, October 18, 1994. 


Subpart E—Licenses, Authorizations 
and Statements of Licensing Policy 


2. Section 500.524 is added to read as 
follows: 

§ 500.524 Authorization of new 
transactions; lifting of sanctions. 

(a) The prohibitions contained in 
§§ 580.201 through 580.211 of this part 
do not apply to any transaction 
occurring after 12:01 a.m. Eastern 
Daylight Time, October 16, 1994. 

(b) Nothing in this section affects any 
action taken_or proceeding pending and 
not finally concluded or determined on, 
or any action or proceeding based on 
any act committed prior to, or any rights 
or duties that matured or penalties that 
were incurred prior to 12:01 a.m. EDT, 
October 16, 1994. 

(c) Reports required pursuant to this 
part with respect to transactions 
occurring prior to 12:01 a.m. EDT, 
October 16, 1994, must still be filed 
with the Compliance Division, Office of 
Foreign Assets Control. 
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Dated: December 12, 1994. 

R. Richard Newcomb, 

Director, Office of Foreign Assets Control. 
Approved: December 14, 1994. 

John Berry, 

Deputy Assistant Secretary (Enforcement). 


[FR Doc. 94~-31727 Filed 12-21-94; 1:57 pm] 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Part 1 

[CGD 93-079] 

RIN 2115-AE68 

Simplified Alternative Procedure for 
Resolving Civil Penalty Cases 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 





SUMMARY: The Coast Guard is adopting 
as final, with minor revisions, an 
interim rule allowing for greater 
delegation by the District Commander 
and for a simplified alternative 

‘ procedure for resolving civil penalty 
cases. This procedure streamlines the 
process for resolution of certain 
uncontested oil discharge and pollution 
prevention civil penalty cases by 
allowing a Coast Guard official to 
present a notice of violation (NOV) and 
proposed penalty toa party in the field.. 
EFFECTIVE DATE: January 26, 1995. 
ADDRESSES: Unless otherwise indicated, 
documents referred to in this preamble 
are available for inspection or copying 
at the office of the Executive Secretary, 
Marine Safety Council (G~LRA/3406), 
U.S. Coast Guard Headquarters, 2100 
Second Street SW., room 3406, 
Washington, DC 20593-0001 between 8 
a.m. and 3 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is (202) 267-1477. 
FOR FURTHER INFORMATION CONTACT: 
Lieutenant Jonathan C. Burton, Project 
Manager, Marine Environmental 
Protection Division (G—MEP), (202) 267- 
6714. 


SUPPLEMENTARY INFORMATION: 
Drafting Information 


The principal persons involved in 
drafting this document are Lieutenant 
Jonathan C. Burton, Project Manager, 
Marine Environmental Protection 
Division, and C.G. Green, Project 
Counsel, Office of the Chief Counsel. 


Regulatory History 


On April 7, 1994, the Coast Guard 
published an interim final rule in the 


Federal Register (59 FR 16558) 
establishing an optional alternative civil 
penalty procedure and announced a six- 
month pilot implementation program to 
test the new procedure. The Coast 
Guard received 5 letters during the 
comment period and 4 after the 
comment period was closed. All 
comments were considered before 
drafting this final rule. No public 
hearing was requested, and none was 
held. 


Background and Purpose 


The procedures for assessing civil 
penalties by the Coast Guard are 
contained in 33 CFR 1.07. The civil 
penalty process begins when an alleged 
violation is detected by, or reported to, 
a Coast Guard official. The alleged 
violation is investigated and, if it 
appears that the elements for a violation 
case exist, civil enforcement action is 
normally initiated by preparing a case 
report with a recommended penalty and 
forwarding it to the appropriate Coast 
Guard District office for review. Since 
the establishment of the Notice of 
Violation (NOV) option, some cases are 
now eligible for issuance of a NOV and 
parties are afforded the option of either 
paying the proposed penalty and closing 
the case, or having the violation 
processed through normal procedures. 

If the case is not eligible for NOV 
issuance or if the party declines the 
NOV, the District staff reviews the case 
report to verify that there was evidence 
sufficient to establish a prima facie case 
and that the recommended penalty is 
appropriate. The case file is then 
transmitted, with a recommended 
action, to the Hearing Officer. Based on 
the case file, the Hearing Officer 
independently determines whether 
prima facie evidence of a violation 
exists and, if so, sends a Letter of 
Notification to the alleged violator. This 
letter specifies, among other matters, the 
alleged violation(s) and a penalty 
amount deemed appropriate based on 
the information provided to the Hearing 
Officer. A party can pay the penalty 
amount specified by the Hearing Officer, 
request an in-person hearing, or provide 
written evidence or arguments in lieu of 
a hearing. If the party pays the penalty, 
the case is closed and no further action 
is required. If the party chooses either 
of the latter two options, the Hearing 
Officer either conducts an in-person 
hearing or reviews the submitted 
written evidence and arguments. The 
Hearing Officer then issues a written 
decision assessing a penalty or 
dismissing the case. The Hearing 
Officer’s decision can be 
administratively appealed to the 
Commandant of the Coast Guard. 


The Notice of Violation option was 
developed to address the Coast Guard’s 
concern that the civil penalty 
assessment process was too lengthy 
when applied to small (under 100 
gallons) oil discharges and minor 
pollution prevention regulation 
violations. The lengthy process time 
meant that a party frequently would 
have additional violations before being 
notified by a Hearing Officer of the 
initiation of action for the first violation. 

The NOV option provides for early 
notification of alleged violators and 
offers early resolution of uncontested 
small oil spill and pollution prevention 
violations. Early resolution of these 
minor violations saves time and reduces 
costs of internal reviews, improves 
deterrence, and facilitates corrective 
action by providing a party with earlier 
notice of violations. 

The interim rule amended 33 CFR 
1.07 to add the optional alternative 
procedure and the Coast Guard 
conducted a pilot program for six 
months in the Captain of the Port zones 
of Charleston, SC; Galveston, TX; and 
Los Angeles, CA. The result of the pilot 
program was favorable. During the pilot 
program 197 NOVs were issued for oil 
spills and 21 NOVs were issued for 
pollution prevention violations with a 
total penalty value of $96,400. As of 
October 13, 1994, 160 NOVs had been 
paid totaling $57,275 in penalties. 

The optional procedure allows early 
settlement-of cases in which a Coast 
Guard issuing officer issues a NOV. A 
Coast Guard issuing officer is a 
commissioned, warrant or petty officer 
with specific training and authority to 
issue a violation notice. 

A party has the option of paying the 
penalty proposed on the NOV, declining 
the NOV, or taking no action on the 
NOV. If a party pays the proposed 
penalty indicated on a NOV, the case is 
closed without further.processing by a 
District Program Manager or Hearing 
Officer. If a party declines the NOV or 
takes no action, the case is processed as 
if an NOV had never been issued. A 
complete case file, report and 
recommended penalty amount is sent to 
the District Commander for review prior 
to being forwarded to the Hearing 
Officer for processing as any other civil 
penalty case. The Hearing Officer’s 
Letter of Notification would specify a 
penalty deemed appropriate based on 
the case file. The proposed penalty is 
not limited to the amount proposed in 
the field on the NOV. 

The NOV option will be implemented 
by Coast Guard Captains of the Port as 
soon as sufficient numbers of personnel 
have been trained in the issuance of 
NOVs. Representatives from each ii 
ss 
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district, marine safety office, and 
detachment are being sent to a “train the 
trainer” course on the NOV option at 
the Coast Guard Reserve Training Center 
in Yorktown, VA. After the initial 
Yorktown training, each unit will be 
able to properly train additional 
personnel. Each district will publicize 
the dates when its units will start to use 
the NOV option. 

Use of the NOV option is initially 
being limited, by Commandant 
Directive, to violations of specified 
regulations and statutory requirements 
subject to Class I Administrative Civil 
Penalties under the Federal Water . 
Pollution Control Act (FWPCA), as 
amended. A NOV can be issued for two 
types of violations: (1) oil discharges in 
violation of the FWPCA, if they are 100 
gallons or less, and (2) violations of 
pollution prevention regulations (33 
CFR Parts 154, 155, 156) for which the 
current penalty guidelines list a penalty 
not greater than $2500. 

Coast Guard issuing officers can issue 
a NOV only in cases that meet specific 
written guidance. Penalty amounts are 
taken from a penalty schedule and may 
not be increased or decreased by the 
issuing officer. Any case in which 


aggravating or extenuating 
circumstances are involved, or in which 
the violations do not meet the specific 
written guidance, is not eligible for NOV 
issuance and will be processed for 
referral to the Hearing Officer in 
accordance with normal procedures. 


Delegation by the District Commander 
33 CFR 1.07-10(b) 


The District Commander now has 
more flexibility to delegate authority for 
review of alleged violations to any 
member under the District 
Commander’s command. For example, 
the District Commander may now 
delegate case review authority to the 
Captain of the Port for certain pollution 
prevention violations, thus eliminating 
the need for review by the District 
Commander’s staff prior to forwarding 
the case to a Hearing Officer. The 
expanded delegation authority allows 
District Commanders greater flexibility 
in allocating their personnel resources 
to process violation cases. 


Discussion of Comments and Changes _ 
I. General Comments 


The Interim rule language of § 1.07—11 
and the NOV form used for the pilot 


program left the impression that a party 
could request a hearing on the proposed 
penalty offered by the NOV. In fact, if 

a party does not wish to accept the 
NOV, a full case is forwarded to the 
Hearing Officer who then makes an 
independent determination and issues a 
preliminary assessment letter to which 
the party can respond. To clarify this 
procedure § 1.07—11 now specifies that 
the NOV include a statement that the 
party may decline the NOV and, if the 
NOV is declined, the party has the right 
to a hearing prior to a final assessment 
of a penalty by a Hearing Officer. The 
NOV also states that taking no action on 
the NOV has the same result as 
declining the NOV but the processing 
time may increase. Furthermore, the 
NOV form makes it clear that the 
Hearing Officer is in no way bound by 
any assessment proposed by the NOV. 
To facilitate understanding of these 
rights the NOV form is reproduced in 
Figure 1. 

BILLING CODE 4910-14-P 
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UNITED STATES COAST GUARD 
NOTICE OF VIOLATION 


Coast Guard Unit Address 














Daté and time of Violation: f{est./known] NRC case # 
Location of violation Waterbody River mile longitude latitude 




















Party in Violation 
Name 2 Vessel Flag 











Mailing Address VIN Service 





Facility 
City State | Zip sen 
Country Postal Code se i 
Telephone Party involved 
IPN MMDI/LIC Issue port 
Discharge Violation : 
(J OWNER, (1) OPERATOR, OR (PERSON IN CHARGE WAS FOUND IN VIOLATION OF 
REGULATION NATURE OF VIOLATION VIOLATIONNUMBER PROPOSED PENALTY 
(Ist, 2nd, or Unknown) 
{J 33USC1321B(b\(3) —_ Discharge of oil in violation of $ 
































I observed a\ Osheen Ostludge Oa navigable water of the U.S. 
Ii was reported a\ Ci film Oemulsion Can adjoining shoreline 


The violation resulted from a discharge from a Spill violation in the past 12 months? The estimated volume is 
Co commercial C vessel 0 Yes 
C non-commercial © onshore facility ONo 

(] offshore facility CJ Not considered 


Pollution Prevention Violation 
REGULATION NATURE OF VIOLATION VIOLATION WARNING PROPOSED PENALTY 
(ist. 2nd, Unk.) 


=) 


CFR 


x ckR 























C) 








OoOo0o000 








$ 
$ 
$ 
$ 
$ 
$ 
$ 


TOTAL PENALTY 





Incident Description 











issued by Date/Time 
Received by Postion 

















DEPT OF TRANSP., USCG, CG-5582 (9-94) SN. 7530-01-GF3-2770 





~ 
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ACCEPT THE PROPOSED PENALTY 


(} I/We accept the proposed penalty. 


The proposed Total Penalty amount for the violations is stated on the front page. Receipt of your 
full payment within 45 days will close this case. 


Directions: If you choose to accept this proposed penalty, check the box above and no later than 
45 days of receipt of this NOV remit payment with the copy marked BANK / DECLINE COPY 
to the address below. Make your check payable to “U.S. Coast Guard - Civil Penalties” and write 
the number of this NOV on your check. 


Remit your payment to: 
U.S. Coast Guarpb - Civit PENALTIES 
PO Box 100160 
ATLANTA, GA 30384 


Note that the maximum allowable penalty for each violation cited is $10,000 per violation. 





DECLINE THE PROPOSED PENALTY 
(I/We decline the proposed penalty. 


If you dispute the Total Penalty proposed or other circumstances concerning this Notice of Viola- 
tion (NOV) you may DECLINE it not later than 45 days of receipt. Declining the NOV will 
result in the case file being sent to a Coast Guard Hearing Officer for a determination. After the 
Hearing Officer makes a preliminary determination you will be afforded the opportunity to 
respond to the allegations or request a hearing. THE HEARING OFFICER IS NOT BOUND 
BY THE NOV AND DETERMINATION BY THE HEARING OFFICER MAY RESULT IN 
A FINAL ASSESSMENT EQUAL TO OR GREATER THAN THE PROPOSED PENALTY. 


Directions: To decline, check the box above on the BANK / DECLINE COPY and return it to the 
Coast Guard unit address found on the front page of this NOV. Other communications concern- 
ing this case should be sent to the Hearing Officer upon receipt of a Letter of Notification. 





FAILURE TO RESPOND 


If you neither accept or decline this Notice of Violation (NOV) it will be treated in the same 
manner as if you had declined. There is no penalty for failing to respond to the NOV. However, 
failure to respond may cause substantial delay in receiving a Hearing Officer's determination. 
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Two comments received during the 
pilot program were in favor of the 
regulations and suggested that the NOV 
option be broadened to include other 
Coast Guard programs. 

The NOV option can be used by other 
Coast Guard programs that use the civil 
penalty process. Any program that 
implements use of the NOV option will 
do so by internal policy with prior 
notification to the public in the Federal 
Register. 

Three comments were in favor of the 
alternative process but suggested 
different penalty amounts for small oil 
spills and pollution prevention 
regulation violations. 

The penalty amounts specified for 
small oil spills and pollution prevention 
regulation violations used during the 
pilot program were based on current 
Commandant’s policy guidelines for 
assessing Coast Guard civil penalties. 
These penalty amounts are reviewed 
regularly to ensure that they reflect a 
fair and equitable enforcement policy. 

The pilot program results indicated 


that the current small oil spill penalties * 


were appropriate. However, the Coast 
Guard has revised some penalties for 
pollution prevention violations. Results 
of the pilot program indicated that using 
the same penalty amounts for pollution 
prevention violations as those specified 
in the current Commandant’s policy 
guidelines for assessing Coast Guard 
civil penalties provided no incentive to 
accept an NOV. To encourage 
acceptance of the NOV, pollution 
prevention violations that have a 
recommended penalty of $2,500 or less 
under the Commandant’s civil penalty 
guidelines will be proposed on an NOV 
at 75% of the amount listed for the 
specific offense. Pollution prevention 
violations that have a recommended 
penalty of $2,500 or more under the 
Commandant’s civil penalty guidelines 
are no longer eligible for issuance of an 
NOV and will be sent to the Hearing 
Officer for a determination. The NOV 
option will be closely monitored to 
determine if additional spill categories 
or different penalties are needed in the 
future. 

Two comments asked that the 
determination of first offense be based 
on the record of each platform or vessel, 
not the company as a whole. 

The Coast Guard agrees that for 
purposes of NOV issuance each 
platform, vessel, or unit should be 
treated separately when determining 
whether or not it is a first offense for the 
purpose of assessing penalties. This is 
reflected in the NOV implementation 
guidance. 

One comment indicated that Coast 
Guard petty officers do not have the 


experience to make a judgment as to 
when to issue a NOV and that any 
assessment should only be made after 
review by a higher ranking authority. 

The Coast Guard disagrees. Coast 
Guard Petty Officers selected as issuing 
officers are trained professionals who 
have demonstrated knowledge and 
ability in their field. Before any Petty 
Officer investigates a violation and 
issues a NOV, he or she is first given 
proper instruction and is determined to 
be qualified by his or her command. 
Issuing officers, however, have no 
discretion in assessing penalty amounts. 
If an NOV is issued, the penalty amount 
is taken directly from the implementing 
guidance. If the offense does not meet 
specific criteria in the guidance, an 
NOV cannot be issued. 

One comment stated that a party 
should be given the right to be heard 
prior to the issuance of a NOV. 

The Coast Guard disagrees. A party is 
not entitled to a hearing prior to 
initiation of civil penalty action. Under 
Coast Guard procedures, the “initiation 
of civil penalty action” occurs with the 
Letter of Notification from a Hearing 
Officer, or in some cases with the NOV. 
The NOV does not take away any rights 
a party has to a hearing. The NOV 
procedure is voluntary, and the 
recipient of an NOV may opt to have the 
case processed under ordinary 
procedures which include the right to a 
hearing before disposition on the case. 

Three comments expressed general 
confusion over how the NOV option 
will work and concern about the 
protection of rights for a party issued an 
NOV. 2 

The NOV is an opportunity to use an 
optional procedure for processing civil 
penalty cases. It may be declined by a 
party. The NOV form states that a party 
may decline the NOV, which will 
immediately result in a violation case 
being forwarded through the 
appropriate district to a Hearing Officer 
for determination. The form also states 
that taking no action on the NOV has 
the same result as declining the NOV. A 
“no action” response will, however, 
delay the referral of the case to the 
District for review because the 45-day 
from issuance period must elapse before 
the Coast Guard begins processing the 
case under normal procedures. A 
change has been made to § 1.07—11(b)(6) 
to reflect this procedure. 

Three comments expressed concern 
that the implementing guidance was not 
provided to the public during the pilot 
program. 

A number of individuals requested, 
and were provided, the Coast Guard's 
NOV guidance during the pilot program. 


A copy of current implementing 
guidance is available by writing to: 

Marine Environmental Protection 
Division (G-MEP), U.S. Coast Guard 
Headquarters, 2100 Second Street SW.., 
room 3406, Washington, DC 20593— 
0001. 

. Three comments felt that a notice of 
proposed rulemaking (NPRM) should 
have been published instead of an 
interim final rule (IFR). 

The changes to 33 CFR 1.07 are - 
procedural and provide a benefit to the 
public. Thus, under 5 U.S.C. 553(b)(3) a 
NPRM was not necessary. An IFR was 
published to provide a regulatory basis 
to conduct the pilot program. Comments 
were encouraged and a six month 
comment period was established. All 
comments were considered in 
implementing this final rule. The NOV 
procedure is optional and use of the 
procedure provides a benefit to the 
public. The IFR, however, requested 
comments both on the procedure and on 
its implementation. Those comments 
were considered before issuing this 
Final Rule, however no comments 
resulted in substantial change to the 
IFR. 

One comment expressed concern that 
Coast Guard personnel would be over- 
zealous in their prosecution of civil 
penalty cases against small business. 

The NOV option has safeguards built 
in to protect from such an occurrence. 
The criteria for using an NOV is based 
on the size of a spill and the violation 
history of the party to whom it may be 
issued. Issuing officers may not deviate 
from this criteria. 

One comment encouraged the Coast 
Guard to proceed with a final rule but 
make sure that all rights of a party are 
preserved and that “‘no response” 
shouid not be interpreted as acceptance 
of a penalty. 

As previously discussed, “no 
response” will result in processing of a 
violation through ordinary procedures 
as-if a NOV had never been issued. 

One comment asked that the NOV be 
provided to an officer of the company 
that is being cited rather than an 
employee who may not pass it to the 
appropriate official. The comment also 
suggested that 60 days is a more 
reasonable time to respond. 

Since the purpose of the NOV option 
is to provide immediate notification of 
a settlement offer, it is impractical to 
always deliver the NOV to a company 
officer. Further, the NOV may be against 
an individual, not a company. Every © 
effort is made to ensure that the correct 
responsible party is identified. 

As to the length of time to pay an 
NOV, the Coast Guard agrees that 30 
days was too short a period. As a result 
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of the pilot program the Coast Guard 
had already decided to lengthen the 
time a party has to respond to an NOV. 
During the pilot program the number of 
NOVs paid within 30 days was 
approximately 65%, while payment 
before 45 days exceeded 85%. 
Therefore, the deadline for payment of 
a penalty in a NOV in order to avoid 
submission of the case to the Hearing 
Officer established in § 1.07—11(b)(4) 
_has been changed from 30 to 45 days. 


Regulatory Evaluation 


No comments were received on the 
draft regulatory evaluation. This rule is 
not a significant regulatory action under 
section 3(f) of Executive Order 12866 
and does not require an assessment of 
potential costs and benefits under 
section 6(a)(3) of that order. It is not 
significant under the “Department of 
Transportation Regulatory Policies and 
Procedures” (44 FR 11040; February 26, 
1979). The Coast Guard expects there to 
be minimal economic impact from this 
procedural rule and a full Regulatory 
Evaluation is unnecessary. The total 
annual cost to the public from civil 
penalties is not increased by this rule. 
Both the public and the government 
should realize savings from the 
reduction in administrative processing 
costs through eliminating the need for 
review by the District Commander and 
action by the Hearing Officer in those 
cases in Which the penalty specified in 
a NOV is paid within the allowed time 
by the party. 


Small Entities 


Only one comment was received on 
the impact of the interim rule on small 
entities. That comment concerned 
potential over-zealous enforcement and 
is discussed in the comment section of 
this preamble. Under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.), the 
Coast Guard considered whether this 
rulemaking would have a significant 
economic impact on a substantial 
number of small entities. ‘Small 
entities” include independently owned 
and operated small businesses that are 
not dominant in their field and that 
otherwise qualify as “small business 
concerns” under section 3 of the Small 
Business Act (15 U.S.C. 632). This rule 
is administrative in nature, making final 
an alternate method of processing 
violation cases. The total number of 
civil penalties levied against the public 
does not substantially change as the 
result of this regulation. Therefore, the 
Coast Guard certifies under section 
605(b) of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.) that this rule will 
not have a significant economic impact 


on a substantial number of small 
entities. 


Collection of Information 


This rulemaking contains no 
collection of information requirements 
under the Paperwork Reduction Act (44 
U. S. C. 3501 et seq.). 


Federalism 


No comments were received on the 
federalism implications of the interim 
rule. The Coast Guard has analyzed this 
rule under the principles and criteria 
contained in Executive Order 12612 and 
has determined that this rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 


Environment 


No comments were received on the 
environmental impact of the interim 
rule. The Coast Guard considered the 
environmental impact of this 
rulemaking and concluded that, under 
section 2.B.2 of Commandant 
Instruction M16475.1B, this rule is 
categorically excluded from further 
environmental documentation. 
Procedural rules do not require 
environmental impact studies. 


List of Subjects in 33 CFR Part 1 


Administrative practice and 
procedure, Authority delegations 
(Government agencies), Freedom of 
Information, Penalties. 

Accordingly, the interim rule 
amending 33 CFR Part 1 which was 
published at 59 FR 16560 on April 7, 
1994, is adopted as a final rule with the 
following change: 


PART 1—{[AMENDED] 


1. The authority citation for Subpart 
1.01 continues to read as follows: 


Authority: 14 U.S.C. 633; 49 CFR 1.46. 


Subpart 1.07—Enforcement; Civil and 
Criminal Penalty Proceedings 


2. Section 1.07—11 is revised to read 
as follows: 


§1.07-11 Notice of violation. ; 

(a) After investigation and evaluation 
of an alleged violation has been 
completed, an issuing officer may issue 
a Notice of Violation to the party. 

(b) The Notice of Violation will 
contain the following information: 

(1) The alleged violation and the 
applicable law or regulations violated; 

(2) The amount of the maximum 
penalty that may be assessed for each 
violation; 

(3) The amount of proposed penalty 
that appears to be appropriate; 


(4) A statement that payment of the 
proposed penalty within 45 days will 
settle the case; 

(5) The place to which, and the 
manner in which, payment is to be 
made; 

(6) A statement that the party may 
decline the Notice of Violation and that 
if the Notice of Violation is declined, 
the party has the right to a,hearing prior 
to a final assessment of a penalty by a 
Hearing Officer. 

(c) The Notice of Violation may be 
hand delivered to the party or an 
employee of the party, or may be'mailed 
to the business address of the party. 

(d) If a party declines a Notice of 
Violation or takes no action on the 
Notice of Violation within 45 days, the 
case file will be sent to the District 
Commander for processing under the 
procedures described in § 1.07—10(b). 

Dated: December 21, 1994. 

J.C. Card, 
Rear Admiral, U.S. Coast Guard, Chief, Office 


of Marine Safety, Security and Environmental 
Protection. 


{FR Doc. 94—31792 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-14—P 





33 CFR Parts 1 and 153 
[CGD 91-225] 


Delegations of Authority Under the 
Federal Water Pollution Control Act, 
As Amended by the Oil Pollution Act 
of 1990, Under the Oil Pollution Act of 
1990, and Under the Comprehensive 
Environmental Response, 
Compensation, and Liability Act, As 
Amended by the Superfund 
Amendments and Reauthorization Act 
of 1986 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


SUMMARY: The Coast Guard is 
redesignating and revising certain 
regulations relating to delegation of 
authority. The changes incorporate 
amendments to the Federal Water 
Pollution Control Act (FWPCA) made by 
the Oil Pollution Act of 1990 (OPA 90); 
provisions added to the United States 
Code by OPA 90; and certain provisions 
of the Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980 (CERCLA), as amended by 
the Superfund Amendments and 
Reauthorization Act of 1986 (SARA). 
These statutes relate to discharges and 
releases of oil, hazardous substances, 
pollutants, and contaminants. The 
changes reflect, in large part, additional 
responsibilities assigned to Coast Guard 
On-Scene Coordinators to direct 
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responses to spills of oil and hazardous 
substances. 

EFFECTIVE DATE: December 27, 1994. 

FOR FURTHER INFORMATION CONTACT: CDR 
K. W. Keane, Chief, Pollution Response 

’ Branch, G-MEP-2, (202) 267-2611. 


SUPPLEMENTARY INFORMATION: 
Drafting Information 


The principal person involved in 
drafting this document is Ms. Jacqueline 
Sullivan, Project Manager, OPA 90 Staff. 


Background and Purpose 


The Oil Pollution Act of 1990 {OPA 
90) [Pub. L. 101-380] amended several 
provisions of section 311 of the Federal 
Water Pollution Control Act (FWPCA) 
[33 U.S.C. 1321] relating to the 
prevention of and response to 
discharges of oil and hazardous 
substances. Several new functions 
under both OPA 90 and the amended 
section 311 of the FWPCA were vested 
in the President. Others were vested in 
the Secretary of the department in 
which the Coast Guard is operating. 
Executive Order 12777 (3 CFR, 1991 
Comp., p. 351, 56 FR 54757, October 22, 
1991] assigned many new functions and 
reassigned many preexisting functions 
to the Secretary of Transportation, and 
the Secretary reassigned many new and 
preexisting functions to the 
Commandant of the Coast Guard {49 
CFR 1.46 (1), (m), and (1)}. 

The Commandant, by internal 
directive dated March 19, 1992, 
redelegated most of the functions under 
OPA 90 and section 311 of the FWPCA. 
Copies of the Commandant’s 
redelegation memorandum are available 
by calling G—-MEP at the telephone 
number listed under FOR FURTHER 
INFORMATION CONTACT. The amendments 
to 33 CFR subpart 1.01 jn this 
rulemaking reflect much of that 
redelegation. 

These rules also delegate authority to 
Coast Guard officials to carry out certain 
functions under CERCLA, as amended 
by the Superfund Amendments and 
Reauthorization Act of 1986 (SARA) [42 
U.S.C. 9601, et seq., Pub. L. 96-510, 94 
Stat. 2767, as amended by Pub. L. 99- 
499, 100 Stat. 1613] relating to the 
release of hazardous substances. 
Executive Order 12580 delegated the 
President’s functions under CERCLA, as 
amended, to the heads of various 
Executive Branch departments and 
agencies, including the Secretary of 
Transportation [3 CFR, 1987 Comp.., p. 
193, 52 FR 2923, January 29, 1987]. The 
Secretary of Transportation has 
redelegated certain functions to the 
Commandant of the Coast Guard [49 
CFR 1.46 (ff) and (gg)]. This rule further 


delegates authority to designated Coast 
Guard officials under CERCLA relating 
to the enforcement of financial- 
responsibility requirements, including 
the assessment of civil penalties. 


Discussion of Rules 


The revisions, removals, and 
additions to the regulations in 33 CFR 
parts 1 and 153 are organized in the 
following manner: 

Section 1.01-30 is revised to delete 
reference to the authority of command, 
warrant, and petty officers of the Coast 
Guard to assist in discharging the duties 
of the Captain of the Port. This authority 
is now contained in a new § 1.01—90 
which reflects that the authority exists 
to carry out the functions of District and 
Area Commanders, and Officers in 
Charge, Marine Inspection in addition to 
Captains of the Ports. 

Section 1.01-70 is revised to reflect 
delegations of authority under CERCLA 
to each District Commander to enforce 
requirements for financial responsibility 
of vessels and the assessment of civil 
penalties. ; 

Section 1.01~80 is added to reflect 
delegations to Area and District 
Commanders that are currently located 
in § 153.105(a); delegations of authority 
to the Coast Guard’s Chief, Office of 
Marine Safety, Security, and 
Environmental Protection, that are 
currently located in § 153.105(b); and 
delegations to On-Scene Coordinators 
that are currently located in 
§ 153.105(c). The text of § 1.01-80 also 
includes delegations of functions under 
provisions of OPA 90, such as new 
authority for assessment of civil 
penalties provided in section 4303 of 
OPA 90 (33 U.S.C. 2716a], and 
amendments to section 311 of the 
FWPCA regarding additional authority 
for inspection and entry provided in 


. section 4305 of OPA 90 [33 U.S.C. 


1321(ra)}. 

Section 1.01-85 is added by 
redesignating the delegations of 
authority currently found in 153.107 
and revising them with respect to 
officers under the staff and command of 
individuals delegated authority in 
§ 1.01-80. 

Section 1.01-90 is added to allow 
authorization of any commissioned, 
warrant, or petty officer of the U.S. 
Coast Guard to carry out functions 
delegated to superior officials under 
§§ 1.01-1, 1.01—20, 1.01-30, 1.01-70, 
and 1.01-80, or redelegated under 
§ 1.01-85, within the jurisdiction of the 
cognizant official. 

The authority cite for subpart 1.07 has 
been revised to restore an inadvertent 
deletion during a prior rulemaking. 


Section 153.105 is revised to reflect 
the administrative move of FWPCA 
delegations of authority to the new 
§ 1.01-80. 

Section 153.107 is removed; and the 
text, revised to cite § 1.01-80 
authorities, is included in new § 1.01- 
85. 


Regulatory Evaluation 


This rule is not a significant 
regulatory action under section 3{f) of 
Executive Order 12866 and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
order. It has not been reviewed by the 
Office of Management and Budget under 
that order. It is not significant under the 
regulatory policies and procedures of 
the Department of Transportation (DOT) 
[44 FR 11304 (February 26, 1979)]. The 
Coast Guard expects the economic 
impact of this rule to be so minimal that 
a full Regulatory Evaluation under 
paragraph 106 of the regulatory policies 
and procedures of DOT is unnecessary. 
This rulemaking expedites the Coast 
Guard’s ability to respond to discharges 
of oil and hazardous substances and 
thereby limits the potential effect of 
those discharges. 

Because the changes to its regulations 
relate to agency management and 
organization, the Coast Guard finds that 
under the Administrative Procedure Act 
(APA) [5 U.S.C. 553{a)(2)] notice and the 
opportunity for public comment are 
unnecessary. Further, since the 
regulations are being tevised to 
accurately reflect statutory changes, the 
Coast Guard finds good cause under the 
APA [5 U.S.C. 553{d)(3)] for the final 
rule to be effective on the date of 
publication in the Federal Register. 


Small Entities 


Under the Regulatory Flexibility Act 
{5 U.S.C. 601 et seq.], the Coast Guard 
must consider the economic impact on 
small entities of a rule for which a 
general notice of proposed rulemaking 
is required. “Small entities” may 
include (1) small businesses and not-for- 
profit organizations that are 
independently owned and operated and 
are not dominant in their fields and (2) 
governmental jurisdictions with 
populations of less than 50,000. This 
rule does not require a general notice of 
proposed rulemaking and, therefore, is 
exempt from the requirements of the 
Act. Although this rule is exempt, the 
Coast Guard has reviewed it for 
potential impact on small entities. 

This rule will have no adverse 
impacts, economic or other. It improves 
the Coast Guard’s ability to respond to 
discharges of oil and hazardous 
substances. Therefore, the Coast Guard’s 
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position is that this rule will not have 
a significant economic impact on a 
substantial number of small entities. | 


Collection of Information 


This rule contains no collection-of- 
information requirements under the . 
Paperwork Reduction Act [44 U.S.C. 
3501 et seq.]. — 


Federalism 


The Coast Guard has analyzed this 
rule under the principles and criteria 
contained in Executive Order 12612 and 
has determined that this rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 


Environment 


The Coast Guard has considered the 
environmental impact of this rule and 
concluded that, under paragraph 2.B.2 
of Comirendant Instruction M16475.1B, 
this rule is categorically excluded from 
further environmental documentation. 
This rule will only affect internal 
agency procedure. A “Categorical 
Exclusion Determination” is available in 
the docket for inspection or copying at 
the Office of the Executive Secretary, 
Marine Safety Council (G-LRA, 3406) 
[CGD 91-225], U.S. Coast Guard 
Headquarters, 2100 Second Street, SW., 
Washington, DC 20593-0001 between 8 
a.m. and 3 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is (202) 267-1477. 


List of Subjects 
33 CFR Part 1 


Administrative practice and 
procedure, Authority delegations 
(Government agencies)2, Freedom of 
information, Penalties. 


33 CFR Part 153 


Hazardous substances, Oil pollution, 
Reporting and recordkeeping 
requirements, Water pollution control. 

For the reasons set out in the 
preamble, the Coast Guard amends 33 
CFR parts 1 and 153 as follows: 


PART 1—GENERAL PROVISIONS 


1. The authority citation for subpart 
1.01 is revised to read as follows: 


Authority: 14 U.S.C. 633; 33 U.S.C. 401, 
491, 525, 1321, 2716, and 2716a; 42 U.S.C. 
9615; 49 U.S.C. 322; 49 CFR 1.45(b), 1.46; 
section 1.01-70 also issued under the 
authority of E.O. 12580, 3 C.F.R., 1987 
Comp., p. 193; and sections 1.01-80 and 
1.01-85 also issued under the authority of 
E.O. 12777, 3 C.F.R., 1991 Comp., p. 351. 


§1.01-30 [Amended] 


2. Section 1.01—30 is revised to read 
as follows: 


Captains of the Port and their 
representatives enforce within their 
respective areas port safety and security 
and marine environmental protection 
regulations, including, without 
limitation, regulations for the protection 
and security of vessels, harbors, and 
waterfront facilities; anchorages; 
security zones; safety zones; regulated 
navigation areas; deepwater ports; water 
pollution; and ports and waterways 
safety. 

3. Section 1.01-70 is amended by 
revising paragraph (d)(2) and adding 
paragraph (d)(3) to read as follows: 


§1.01-70 CERCLA delegations. 
* * * * * 

(d) e BYR 

(2) Authority, pursuant to section 109 
of CERCLA, to assess penalties relating 
to violations of sections 103 (a) and (b) 
pertaining to notification requirements, 
section 108 pertaining to financial 
responsibility for release of hazardous 
substances from vessels, and section 122 
pertaining to administrative orders.and 
consent decrees. 

(3) Authority, pursuant to section 108 
of CERCLA, to deny entry to any port or 
place in the United States or to the 
navigable waters of the United States 
and detain at any port or place in the 
United States any vessel subject to 
section 108(a) of CERCLA that, upon 
request, does not provide evidence of 
financial responsibility. 

* * * * * 

4. Section 1.01-80 is added to read as 

follows: 


§1.01-80 FWPCA and OPA 90 delegations. 

(a) This section delegates authority to 
implement provisions of section 311 of 
the Federal Water Pollution Control Act 
(FWPCA), as amended [33 U.S.C. 1321] 
and provisions of the Oil Pollution Act 
of 1990 (OPA 90). The definitions in 
subsection (a) of section 311 of the 
FWPCA and section 1001 of OPA 90 [33 
U.S.C. 2701] apply. 

(b) The Chief, Office of Marine Safety, 
Security, and Environmental Protection, 
is delegated authority to require the 
owner.or operator of a facility to 
establish and maintain such records, 
make such reports, install, use, and 
maintain such monitoring equipment 
and methods, and provide such other 
information as may be required to carry 
out the objectives of section 311 of the 
FWPCA [33 U.S.C. 1321]. 

(c) Each District and Area Commander 
is delegated authority within the 
Commander’s assigned district or area 
to— 

(1) Deny entry to any place in the 
United States or to the navigable waters 
of the United States, and to detain at 


any place in the United States, any 
vessel subject to section 1016 of OPA 90 
[33 U.S.C. 2716] that, upon request, 
does not provide evidence of financial 
responsibility; 

(2) Seize and, through the Chief 
Counsel, seek forfeiture to the United 
States of any vessel subject to the 
requirements of section 1016 of OPA 90 
[33 U.S.C, 2716] that is found in the 
navigable waters of the United States 
without the necessary evidence of 
financial responsibility; 

(3) Assess any class I civil penalty 
under subsection (b) of section 311 of 
the FWPCA [33 U.S.C. 1321], in 
accordance with the procedures in 
subpart 1.07 of this chapter; 

(4) Assess any civil penalty under 
section 4303 of OPA 90 [33 U.S.C. 
2716a] in accordance with the 
procedures in subpart 1.07 of this 
chapter; 

(5) Board and inspect any vessel upon 
the navigable waters of the United 
States or the waters of the contiguous 
zone, except for public vessels; with or 
without warrant, arrest any person who, 
in the Commander’s presence or view, 
violates a provision of section 311 of the 
FWPCA [33 U.S.C..1321] or any 


. Tegulation issued thereunder; and 


execute any warrant or other process 
issued by an officer or court of 
competent jurisdiction, as prescribed in 
section 311(m)(1) of the FWPCA [33 
U.S.C. 1321(m)(1)]; 

(6) Enter and inspect any facility in 
the coastal zone at reasonable times; 
have access to and copy any records; 
take samples; inspect monitoring 
equipment required by section 
311(m)(2)(A) of the FWPCA [33 U.S.C. 
1321(m)(2)(A)]; with or without warrant, 
arrest any person who, in the 
Commander’s presence or view, violates 
a provision of section 311 of the FWPCA 
[33 U.S.C. 1321] or any regulation 
issued thereunder; and execute any 
warrant or other process issued by an 
officer or court of competent 
jurisdiction, as prescribed in section 
311(m)({2) of the FWPCA [33 U.S.C. 
1321(m)(2)(A)]; and 

(7) Determine for purposes of section 
311(b)(12) of the FWPCA [33 U.S.C. 
1321(b)(12)]— 

(i) Whether reasonable cause exists to 
believe that an owner, operator, or 
person in charge may be subject to a 
civil penalty under section 311(b) of the 
FWPCA [33 U.S.C. 1321(b)]; and 

(ii) Whether a filed bond or other 
surety is satisfactory. 

(d) Each Coast Guard official 
predesignated as the On-Scene 
Coordinator by the applicable Regional 
Contingency Plan is delegated authority 
pursuant to section 311(c) of the 
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FWPCA [33 U.S.C. 1321{c)], subject to 
paragraph (e) of this section, in 
accordance with the National 
Contingency Plan and any appropriate 
Area Contingency Plan, to ensure the 
effective and immediate removal of a 
discharge and mitigation or prevention 
of a substantial threat of a discharge of 
oil or a hazardous substance by— 

(1) Removing or arranging for the 
removal of a discharge and mitigating or 
preventing an imminent and substantial 
threat of a discharge at any time; 

(2) Directing or monitoring all 
Federal, State, and private actions to 
remove a discharge, including issuance 
of orders; 

(3) Determining, pursuant to section 
311(c) of the FWPCA [33 U.S.C. 
1321(c)], whether a discharge or a 
substantial threat of a discharge of oil or 
a hazardous substance from a vessel, 
offshore facility, or onshore facility is of 
such a size or character as to be a 
substantial threat to the public health or 
welfare of the United States (including, 
but not limited to fish, shellfish; 
wildlife, other natural resources, and 
the public and private beaches and 
shorelines of the United States); and, if 
it is, directing all Federal, State, and 
private. actions to remove the discharge 
or to mitigate or prevent the threatened 
discharge; 

(4) Determining, pursuant to section 
311(e) of the FWPCA [33 U.S.C. 
1321(e)], that there may be an imminent 
and substantial threat to the public 
health and welfare of the United States, 
and, if there is, may— - 

(i) Determine an imminent and 
substantia! threat as a basis for 
recommending reférral for judicial 
relief; or : 

(ii) Act pursuant to section 
311(e)(1)(B) of the FWPCA [33 U.S.C. 
1321(e)(1)(B)], including the issuance of 
orders; and 

(5) Acting to mitigate the damage to 
the public health or welfare caused by 
a discharge of oil or a hazardous 
substance. 

(e) The authority described in 
paragraph (d) of this section does not 
include the authority to— 

(1) Remove or destroy a vessel; or 

(2) Take any other action that 
constitutes intervention under the 
Intervention on the High Seas Act [33 
U.S.C. 1471, et seq.) or other applicable 
laws. For purposes of this section, 
“intervention” means any detrimental 
action taken against the interest of a 
vessel or its cargo without the consent 
of the vessel’s owner or operator. 

5. Section 1.01-85 is added to read as 
follows: 


§1.01-85 Redelegation. 


Except as provided in § 1.01-80(e)(1) 
and (2), edch Coast Guard officer to 
whom authority is granted in § 1.01-80 
may redelegate and authorize successive 
redelegations of that authority within 
the command under the officer’s 
jurisdiction, or to members of the 
officer’s staff. 


6. Section 1.01-90 is added to read as 
follows: 


§1.01-90 Commissioned, warrant, and 
petty officers. 


Any commissioned, warrant, or petty 
officer of the United States Coast Guard 
may be authorized to carry out the 
functions delegated to superior officials 
under §§ 1.01—1, 1.01—20, 1.01-30, 
1.01-70, and 1.07-80, or redelegated 
under § 1.01-85, within the jurisdiction 
of the cognizant official. They will do so 
under the supervision and general 
direction of that official. 


7. The authority citation for subpart 
1.07 is revised to read as follows: 


Authority: 14 U.S.C. 633; Sec. 6079(d), 
Pub. L. 100-690, 102 Stat. 4181; 49 CFR 1.46. 


PART 153—CONTROL OF POLLUTION 
BY OIL AND HAZARDOUS 
SUBSTANCES, DISCHARGE 
REMOVAL 


8. The authority citation for part 153 
is revised to read as follows: 

Authority: 14 U.S.C. 633; 33 U.S.C. 1321; 
42 U.S.C. 9615; E.O. 12580, 3 C.F.R., 1987 
Comp., p. 193; E.O. 12777, 3 C.F.R., 1991 
Comp., p. 351; 49 CFR 1.45 and 1.46. 


9; Section 153.105 is revised to read 
as follows: 


§ 153.105 FWPCA delegations and 
redelegation. 


The delegations and redelegations 
under the Federal Water Pollution 
Control Act (FWPCA) [33 U.S.C. 1321 et 
seq.| are published in § 1.01-80 and 
§ 1.01-85, respectively, of this chapter. 


§ 153.107 [Removed and Reserved] 


10. Section 153.107 is removed and 
reserved. 

Dated: December 14, 1994. 
J.C. Card, 
Rear Admiral, U.S. Coast Guard, Chief, Office 


of Marine Safety, Security and Environmental 
Protection. 


{FR Doc. 94—31626 Filed 12—23—94; 8:45 am] 
BILLING CODE 4910-14—P 


FEDERAL EMERGENCY 


MANAGEMENT AGENCY 
44 CFR Part 64 


[Docket No. FEMA~-7607] 


List of Communities Eligible for the 
Sale of Flood Insurance 


AGENCY: Federal Emergency 
Management Agency (FEMA). 
ACTION: Final rule. 





SUMMARY: This rule identifies 
communities participating in the 
National Flood Insurance Program 
(NFIP). These communities have 
applied to the program and have agreed 
to enact certain floodplain management 
measures. The communities’ 
participation in the program authorizes 
the sale of flood insurance to owners of 
property located in the communities 
listed. 

EFFECTIVE DATES: The dates listed in the 
third column of the table. 


ADDRESSES: Flood insurance policies for 
property located in the communities 
listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or from 
the NFIP at: Post Office Box 6464, 
Rockville, MD 20849, (800) 638-6620. 
FOR FURTHER INFORMATION CONTACT: 
Robert F. Shea, Jr., Division Director, 
Program Implementation Division, 
Mitigation Directorate, 500 C Street, 
SW., room 417, Washington, DC 20472, 
(202) 646-3619. 
SUPPLEMENTARY INFORMATION: The NFIP 
enables property owners to purchase 
flood insurance which is generally not 
otherwise available. In return, 
communities agree to adopt and 
administer local floodplain management 
measures aimed at protecting lives and 
new construction from future flooding. 
Since the communities on the attached 
list have recently entered the NFIP, 
subsidized flood insurance is now 
available for property in the community. 
In addition, the Director of the 
Federal Emergency Management Agency 
has identified the special flood hazard 
areas in some of these communities by 
publishing a Flood Hazard Boundary 
Map (FHBM) or Flood Insurance Rate 
Map (FIRM). The date of the flood map, 
if one has been published, is indicated 
in the fourth column of the table. In the 
communities listed where a flood map 
has been published, Section 102 of the 
Flood Disaster Protection Act of 1973, as 
amended, 42 U.S.C. 4012(a), requires 
the purchase of flood insurance as a 
condition of Féderal or federally related 
financial assistance for acquisition or 
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construction of buildings in the special those communities eligible forthe sale | Executive Order 12778, Civil Justice 
flood hazard areas shown on the map. of flood insurance. Reform 


The Director finds that the delayed Revulatory Classificati This rule meets the applicable 
effective dates would be contrary to the pata la cua act standards of section 2(b)(2) of Executive 
public interest. The Director also finds This final rule is not a significant Order 12778, October 25, 1991, 56 FR 
that notice and public — oo regulatory action under the criteria of 55195, 3 CFR, 1991 Comp., p. 309. 

5 U.S.C. 553(b) are impracticable an section 3(f) of Executive Order 12866 of ,- Pea CFR 
unnecessary. September 30, 1993, Regulatory ys ete — ai a ion o 
National Environmental Policy Act Planning and Review, 58 FR 51735. ee ee 

; Accordingly, 44 CFR part 64 is 

This rule is categorically excluded Paperwork Reduction Act amended as follows: 
from the requirements of 44 CFR part 


: : : This rule does not involve any DED 
a eauoaascasasionantie “ collection of information for purposes of eT 


mete 4 the Paperwork Reduction Act, 44 U.S.C. 1. The authority citation for part 64. 
n peepered. 3501 et seq. continues to read as follows: 

agents Pans Aet Executive Order 12612, Federalism R —— eye maryepton '3CFR 

The Associate Director certifies that : ai 1978 Pa - 329; E.0. 12127, 44 FR 19367 
this rule will not have a significant This rule involves no policies that 3 CFR, 1979 Comp., p. 376. 
economic impact on a substantial have federalism implications under 
number of small entities in accordance Executive Order 12612, Federalism, §64.6 [Amended] 
with the Regulatory Flexibility Act, 5 October 26, 1987, 3 CFR, 1987 Comp., 2. The tables published under the 

ry ty Pp 


U.S.C. 601 et seq., because the rule p. 252. authority of § 64.6 are amended as 
creates no additional burden, but lists follows: 





: Community Effective date of authorization/cancellation of sale of 
State/Location No. flood insurance in 





New Eligibles—Emergency Program 
Georgia: Telfair County, unincorporated areas 130166 
Tennessee: 


Chester County, uni 470348 11-17-78 
Pickett County, Wn tas Con 470384 do 12-29-78 
481043 6-25-76 


130360 ; 4-4-75 
130134 do 6-10-77 




















280327 . . 1-3-90 
Texas: Van Alstyne, city of, Grayson County ..........000. 481620 do 5-18-92 
Massachusetts: Hubbardston, town of, Worcester Coun- 250311 E 6-1-84 


Reinstatements—Regular Program 
Kentucky: West Liberty, city of, Morgan County 210174 | May 13, 1975, Emerg; Aug. 5, 1986, Reg; Sept. 15, 85-86 


1993, Susp; Nov. 11, 1994, Rein. 
New York: Jasper, town of, Steuben County . 361212 | Feb. 3, 1980, Emerg; July 23, 1982, Reg; Nov. 4, 1992, 


Susp; Nov. 11, 1994, Rein. 
Mississippi: Oxford, city of, Lafayette County 280094 | Aug. 30, 1973, Emerg; Sept. 29, 1978, Reg; Feb. 15, 


1979, Susp; Nov. 14, 1994, Rein. 
Regular Program Conversions 
Region iV 


Florida: St. Petersburg, city of, Pinellas County 125148 | Nov. 2, 1994, Suspension Withdrawn 
Region V 














270129 





050577 





245208 











390065 
390227 








270546 
270456 
270461 


Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension, Rein.—Reinstatement. 
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(Catalog of Federal Domestic Assistance No. 
83.100, “Flood Insurance.’’) 


Issued: December 16, 1994. 
Frank H. Thomas, 


Depuiy Associate Director, Mitigation 
Directorate. 


[FR Doc. 94—31724 Filed 12-23-94; 8:45 am] 
BILLING CODE 6718-21-P 








FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 0 
[FCC 94-319] 
Authority To issue Subpoenas 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 





SUMMARY: The Commission adopted this 
rule which will delegate to the Chief, 
Common Carrier Bureau, or her/his 
designee, the authority to issue 
subpoenas to persons or entities not 
subject to the Commission’s 
administrative jurisdiction in the 
investigation of matters involving 
allegations of unlawful activity by 
common carriers under Title II of the 
Communications Act of 1934, as 
amended. 

EFFECTIVE DATE: December 27, 1994. 


FOR FURTHER INFORMATION CONTACT: 
Michelle M. Carey, Enforcement 
Division, Common Carrier Bureau, (202) 
418-0960. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s order in 
FCC 94-319, adopted December 13, 
1994, and released December 21, 1994. 
The full text of the rule is available for 
inspection and copying during normal 
business hours inthe FCC Reference 
Center, Room 239, 1919 M Street, N.W., 
Washington, D.C. 20554. The full text of 
this rule may also be purchased from 
the Commission’s duplicating 
contractor, International Transcription 
Services, 2100 M Street, N.W., Suite 


140, Washington, D.C. 20037, (202) 857.- 


3800 


Summary of Order 


1. Section 409(e) of the 
Communications Act of 1934, as 
amended (Act), 47 U.S.C. § 409(e), 
grants the Commission express 
authority to require by subpoena 


information relating to any matter under ° 


investigation. This authority may be 
delegated in accordance with Section 
5(c)(1) of the Act. 47 U.S.C. § 155(c)(1). 
The agency’s power of subpoena is not 
confined to those over whom it 
exercises regulatory jurisdiction, but 


extends to private individuals and 
entities over whom it does not. 

2. We find that the delegation of 
authority to the Chief, Common Carrier 
Bureau, to issue administrative 
subpoenas in the investigation of 
matters involving any alleged violation 
or violations of Title II of the Act will 
facilitate investigations of unlawful 
activity by common carriers and is, 
therefore, in the public interest. 


Ordering Clauses 


3. Accordingly, IT Is ORDERED, that, 
pursuant to Section 5(c)(1) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. § 155(c)(1), 
authority is delegated to the Chief, 
Common Carrier Bureau, to require by 
administrative subpoena the attendance 
and testimony of witnesses and the 
production of books, papers, 
correspondence, memoranda, schedules 
of charges, contracts, agreements, and 
any other records deemed relevant to 
the investigation of common carriers for 
any alleged violation or violations of 
Title Il of the Act. 

4. It is further ordered that § 0.291 of 
the Commission’s rules, 47 CFR 0.291, 
be amended to add a paragraph (j) to 
reflect this delegation of authority. This 
amendment of the Commission’s rules is 
contained below. The requirement of 
notice and comment rule making 
contained in 5 U.S.C. § 553(b) and the 
effective date provisions of 5 U.S.C. 

§ 553(d) do not apply since this 
amendment concerns matters of agency 
organization, procedure, or practice. See 
5 U.S.C. §§ 553(b)(A), 553(d). , 

5. It is further ordered that this 
amendment of Section 0.291, as set forth 
below, is effective upon publication in 
the Federal Register. 


List of Subjects in.47 CFR Part 0 
Organization and functions 
(Government agencies). 


Federal Communications Commission. 
LaVera F. Marshall, 
Acting Secretary. 


Rule Change 


Title 47 of the Code of Federal 
Regulations, Part 0, is amended as 
follows: 


PART 0O—COMMISSION 
ORGANIZATION 


1. The authority citation for Part 0 
continues to read as follows: 


Authority: Secs, 5, 48 Stat. 1068, as 
amended; 47 U.S.C. 155. 


z Section 0.291 is amended by 
addiny paragraph (j) to read as follows: 


§0.291 Authority delegated. 
* * * * * 

(j) Authority concerning the issuance 
of subpoenas. The Chief of the Common 
Carrier Bureau or her/his designee is 
authorized to issue subpoenas for the 
attendance and testimony of witnesses 
and the production of books, papers, 
correspondence, memoranda, schedules 
of charges, contracts, agreements, and 
any other records-deemed relevant to 
the investigation of common carriers for 
any alleged violation or violations of 
Title I of the Communications Act.of 
1934, as amended. 


[FR Doc. 94-31720 Filed 12-23-94; 8:45 am] 
BILLING CODE 6712-01-M 








DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 652 
[Docket No. 900124-0127; I.D. 120794A] 


Atlantic Surf Clam and Ocean Quahog 
Fishery 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


~ ACTION: Notification of suspension of 


surf clam minimum size limit. 


SUMMARY: NMFS informs the public that 
the minimum size limit of 4.75 inches 
(12.065 cm) for Atlantic surf clams is 
suspended for the 1995 fishing year. 
The intended effect is to reduce a 
regulatory burden while safeguarding 
the resource. 

EFFECTIVE DATE: January 1, 1995, 
through December 31, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Myles Raizin, Resource Policy Analyst, 
National Marine Fisheries Service, One 
Blackburn Drive, Gloucester, MA 01930; 
telephone: 508-281-9104. 
SUPPLEMENTARY INFORMATION: 

A final rule implementing 
Amendment 8 to the Fishery 
Management Plan for the Atlantic Surf 
Clam and Ocean Quahog Fishery (FMP) 
was published on June 14, 1990 (55 FR 
24184). Section 652.22(a)(1) allows the 
Director, Northeast Region, NMFS, 
(Regional Director) to suspend annually, 
by publication of a document in the 
Federal Register, the minimum size 
limit for Atlantic surf clams. This action 
may be taken unless discard, catch, and 
survey data indicate that 30 percent of 





’ the Atlantic surf clam resource is 


smaller than 4.75 inches (12.065 cm) 
and the overall reduced size is not 
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attributable to beds where growth of the 
individual clams has been reduced 
because of density-dependent factors. 

At its September meeting, the Mid- 
Atlantic Fishery Management Council 
(Council) accepted the 
recommendations of its Statistical and 
Scientific Committee and Surf Clam/ 
Ocean Quahog Committee and voted to 
recommend that the Regional Director 
suspend the minimum size limit. NMFS 
port agents conducted a random sample 
of landed surf clams in 1994. Results 


indicate that only 27.33 percent of the 
sample was composed of clams that 


were less than 4.75 inches (12.065 cm). 


Based on the sampling results, the 
Regional Director adopts the Council’s 
recommendation and publishes this 
notice to suspend the minimum size 
limit for Atlantic surf clams for the 
period January 1, 1995, through 
December 31, 1995. 


Classification 

This action is authorized by 50 CFR 
part 652 and is exempt from review 
under E.O. 12866. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: December 20, 1994. 
David S. Crestin, 
Acting Director, Office of Fisheries 


Conservation and Management, National 
Marine Fisheries Service. 


{FR Doc. 94-31648 Filed 12-23-94; 8:45 am] 
BILLING CODE 3510-22-F 
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Federal Register 
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Tuesday, December 27, 1994 





This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 








DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 29 


[Docket No. 94-ASW-3; Notice No. SC-94— 
3-SW] 


Special Condition: Bell Helicopter 
Textron Modei 222U Helicopter, 
Electronic Flight Instrument System 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed special 
condition. 





SUMMARY: This notice proposes a special 
condition for the Bell Helicopter 
Textron, Inc., Model 222U helicopter 
modified by Heli-Dyne Systems, Inc. 
This helicopter will have a novel or 
unusual design feature associated with 
the Electronic Flight Instrument System. 
The applicable airworthiness 
regulations do not contain adequate 
safety standards for the protection of 
these critical function systems from the 
effects of external high intensity 
radiated fields (HIRF). This notice 
contains the additional safety standards 
that the Administrator considers 
necessary to establish a level of safety 
equivalent to that established by the 
airworthiness standards of part 29 of the 
Federal Aviation Regulations. 

DATES: Comments must be received on 
or before January 26, 1995. 

ADDRESSES: Comments on this proposal 
may be mailed in duplicate to: Federal 
Aviation Administration (FAA), Office 
of the Assistant Chief Counsel, Attn: 
Rules Docket No. 94—ASW-3, Fort 
Worth, Texas 76193-0007, or delivered 
in duplicate to the Office of the 
Assistant Chief Counsel, 2601 Meacham 
Blvd., Fort Worth, Texas. Comments 
must be marked Docket No. 94—ASW-3. 
Comments may be inspected in the 
Rules Docket weekdays, except Federal 
holidays, between 9 a.m. and 3 p.m.. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Robert McCallister, FAA, Rotorcraft 
Directorate, Policy and Procedures 


Group, Fort Worth, Texas 76193-0112; 
telephone (817) 222-5121. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of this 
proposed special condition by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
regulatory docket number and be 
submitted in duplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments will be considered before 
taking action on this proposal. The 
special condition proposed in this 
notice may be changed in light of 
comments received. All comments 
received will be available in the Rules 
Docket for examination by interested 
persons, both before and after the 
closing date for comments. A report 
summarizing each substantive public 
contact with FAA personnel concerning 
this rulemaking will be filed in the 
docket. Persons wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit with those comments a 
self-addressed, stamped postcard on 
which the following statement is made: 
“Comments to Docket No. 94—ASW-3.” 
The postcard will be date and time 
stamped and returned to the 
commenter. 


Background 


On May 16, 1994, Heli-Dyne Systems, 
Inc., Hurst, Texas, applied for a 
Supplemental Type Certificate for 
installation of an Electronic Flight 
Instrument System in the Bell 
Helicopter Textron (BHTI) Model 222U 
helicopter. This model helicopter is a 10 
passenger, 2 engine, 8,250 pound 
(Category B) or 7,850 pound (Category 
A) transport category helicopter. 


Type Certification Basis 


The certification basis established for 
the BHTI Model 22U helicopter 
includes: 14 CFR 21.29 and part 29 of 
the Federal Aviation Regulations (FAR) 
effective February 1, 1965 (Transport 
Categories A and B), Amendments 29- 
1 through 29-9; Amendment 29—11; 

§ 29.997 of Amendment 29-10; 

§ 29.927(b)(2) of Amendment 29-17; 

§§ 29.801, 29.25(c) 29.865, 29.1557(c), — 
and 29.1555(c) of Amendment 29.12; 


§§ 29.1, 29.79, 29.1517, and 29.1587 of 
Amendment 29-21; Criteria for 
Helicopter Instrument Flight Rule (IFR) 
certification dated December 15, 1978; 
Exemption No. 2789, § 29.811(h)(1) 
(following Amendment 24, effective 
December 6, 1984, § 29.811(h)(1) 
became § 29.811(f)(2)); and Exemption 
No. 4395, § 29.855{a) and portions of 

§ 29.855(d). 

If the Administration finds that the 
applicable airworthiness regulations do 
not contain adequate or appropriate 
safety standards for these helicopters 
because of a novel or unusual design 
feature, special conditions are 
prescribed under the provisions of 
§ 21.16 to establish a level of safety 
equivalent to that established in the 
regulations. . 

pecial conditions, as appropriate, are 
issued in accordance with § 11.49 of the 
FAR after public notice, as required by 
§§ 11.28 and 11.29(b), and become part 
of the type certification basis in 
accordance with § 21.101(b)(2).. 
Discussion 

The BHTI Model 222U helicopter, at 
the time of the application for 
modification by Heli-Dyne Systems, 
Inc., was identified as incorporating one 
and possibly more electrical, electronic, 
or combination of electrical and 
electronic (electrical/electronic) systems 
that will perform functions critical to 
the continued safe flight and landing of 
the helicopters. The electronic flight 
instrument system performs the attitude 
display function. The display of 
attitude, altitude, and airspeed is critical 
to the continued safe flight and landing 
of the helicopters for IFR operations in 
instrument meteorological conditions. 
After the design is finalized, Heli-Dyne 
Systems, Inc:, will provide the FAA 
with a preliminary hazard that wilt 
identify any other critical functions 
performed by the electrical/electronic 
systems that are critical to the continued 
safe flight and landing of the 
helicopters. 

Recent advances in technology have 
prompted the design of aircraft that 
include advanced electrical and 
electronic systems that perform 
functions required for continued safe 
flight and landing. However, these 
advanced systems respond to the 
transient effects of induced electrical 
current and voltage caused by the high 
intensity radiated fields (HIRF) incident 
on the external surface of the 
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helicopters. These induced transient 
currents and voltages can degrade the 
performance of the electrical/electronic 
systems by damaging the components or 
by upsetting the systems’ functions. 

Furthermore, the electromagnetic 
environment has undergone a 
transformation not envisioned by the 
current application of § 29.1309(a). 
Higher energy levels radiate from 
operational transmitters currently used 
for radar, radio, and television; the 
number of transmitters has increased 
significantly. 

Existing aircraft certification 
requirements are inappropriate in view 
of these technological advances. In 
addition, the FAA has received reports 
of some significant safety incidents and 
accidents involving military aircraft 
equipped with advanced electrical/ 
electronic systems when they were 
exposed to electromagnetic radiation. 

The combined effects of technological 
advances in helicopter design and the 
changing environment have resulted in 
an increased level of vulnerability of the 
electrical and electronic systems 
required for the continued safe flight 
and landing of the helicopters. Effective 
measures to protect these helicopters 
against the adverse effects of exposure 
of HIRF will be provided by the design 
and installation of these systems. The 
following primary factors contributed to 
the current conditions: (1) Increased use 
of sensitive electronics that perform 
critical functions, (2) reduced 
electromagnetic shielding afforded 
helicopter systems by advanced 
technology airframe materials, (3) 
adverse service experience of military 
aircraft using these technologies, and (4) 
an increase. in the number and power of 
radio frequency emitters and the 
expected increase in the future. 

The FAA recognizes the need for 
aircraft certification standards to keep 
pace with technological developments 
and a changing environment and, in 
1986, initiated a high priority program 
to (1) determine and define 
electromagnetic energy levels; (2) 
develop guidance material for design, 
test, and analysis; and (3) prescribe and 
promulgate regulatory standards. The 
FAA participated with industry and 
airworthiness authorities of other 
countries to develop internationally 
recognized standards for certification. 

The FAA and airworthiness 
authorities of other countries have 
identified a level of HIRF environment 
that a helicopter could be exposed to 
during IFR operations. While the HIRF 
requirements are being finalized, the 
FAA is adopting a special condition for 
the certification of aircraft that employ 
electrical/electronic systems that 


perform critical functions. The accepted 
maximum energy levels that civilian 
helicopter system installations must 
withstand for safe operation are based 
on surveys and analysis of existing radio 
frequency emitters. This special 
condition will require the helicopters’ 
electrical/electronic systems and 
associated wiring to be protected from 
these energy levels. These external 
threat levels are believed to represent 
the worst-case exposure for a helicopter 
operating under IFR. 

The HIRF environment specified in 
this proposed special condition is based 
on many critical assumptions. With the 
exception of takeoff and landing at an 
airport, one of these assumptions is the 
aircraft would be not less than 500 feet 
above ground level (AGL). Helicopters 
operating under visual flight rules (VFR) 
routinely operate at less than 500 feet 
AGL and perform takeoffs and landings 
at locations other than controlled 
airports. Therefore, it would be 
expected that the HIRF environment 
experienced by a helicopter operating 
VFR may exceed the defined 
environment by 100 percent or more. 

This special condition will require the 
systems that perform critical functions, 
as installed in the aircraft, to meet 
certain standards based on either a 
defined HIRF environment or a fixed 
value pe laboratory tests. 

The applicant may demonstrate that 
the operation and operational capability 
of the installed electrical/electronic 
systems that perform critical functions 
are not adversely affected when the 
aircraft is exposed to the defined HIRF 
environment. The FAA has determined 
that the environment defined in Table 1 
is acceptable for critical functions in 
helicopters operating at or above 500 
feet AGL. For critical functions of 
helicopters operating at less than 500 
feet AGL, additional factors must be 
considered. 

The applicant may also demonstrate 
by a laboratory test that the electrical/ 
electronic systems that perform critica! 
functions can withstand a peak 
electromagnetic field strength in a 
frequency range of 10 KHz to 18 GHz. 

If a laboratory test is used to show 
compliance with the defined HIRF 
environment, no credit will be given for 
signal attenuation due to installation. A 
level of 100 v/m and other 
considerations, such as an alternate 
technology backup that is immune to 
HIRF, are appropriate for critical 
functions during IFR operations. A level 
of 200 v/m and further considerations, 
such as an alternate technology backup 
that is immune to HIRF, are more 
appropriate for critical functions during 
VFR operations. 


Applicants must perform a f 
preliminary hazard analysis to identify 
electrical/electronic systems that 
perform critical functions. The term 
“critical” means those functions whose 
failure would contribute to or cause a 
failure condition that would prevent the 
continued safe flight and landing of the 
helicopters. The systems identified by 
the hazard analysis as performing 
critical functions are required to have 
HIRF protection. 

A system may perform both critical 
and noncritical functions. Primary 
electronic flight display systems and 
their associated components perform 
critical functions such as attitude, 
altitude, and airspeed indications. HIRF 
requirements would apply only to the 
systems that perform critical functions. 

Compliance with HIRF requirements 
will be demonstrated by tests, analysis, 
models, similarity with existing 
systems, or a combination of these 
methods. The two basic options of 
either testing the rotorcraft to the 
defined environment or laboratory 
testing may not be combined. The 
laboratory test allows some frequency 
areas to be under tested and requires 
other areas to have some safety margin 
when compared to the defined 
environment. The areas required to have 
some safety margin are those that have 
been, by past testing, shown to exhibit 
greater susceptibility to adverse effects 
from HIRF; and laboratory tests, in 
general, do not accurately represent the 
aircraft installation. Service experience 
alone will not be acceptable since such 
experience in normal flight operations 
may not include an exposure to HIRF. 
Reliance on a system with similar 
design features for redundancy, as a 
means of protection against the effects 
of external HIRF, is generally 
insufficient because all elements of a 
redundant system are likely to be 
concurrently exposed to the radiated 
fields. 

The modulation that represents the 
signal most likely to disrupt the 
operation of the system under test, 
based on its design characteristics, 
should be selected. For example, flight 
control systems may be susceptible to 3 
Hz square wave modulation while the 
video signals for electronic display 
systems may be susceptible to 400 Hz 
sinusoidal modulation. If the worst-case 
modulation is unknown or cannot be 
determined, default modulations may be 
used. Suggested default values are a 1 
KHz sine wave with 80 percent depth of 
modulation in the frequency range from 
10 KHz to 400 MHz and 1 KHz square 
wave with greater than 90 percent depth 
of modulation from 400 MHz to-18 GHz. 
For frequencies where the unmodulated 


x 


‘ 
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signal would cause deviations from 
normal operation, several different 
modulating signals with various 
waveforms and frequencies should be 
applied. 


Acceptable system performance 
would be attained by demonstrating that 
the critical function components of the 
system under consideration continue to 
perform their intended function during 
and after exposure to required 
electromagnetic fields. Deviations from 
system specifications may be acceptable 
but must be independently assessed by 
the FAA on a case-by-case basis. 


TABLE 1.—FIELD STRENGTH VOLTS/ 
METER : 





Frequency Peak | Average 





50 
60 
70 


50 
60 
70 
200 
30 
33 
70 
935 


30 
150 
70 
4,020 
1,700 
5,000 
6,680 
6,850 
3,600 
3,500 
3,500 
2,100 


840 




















Conclusion 


This action affects only certain 
unusual or novel design features on one 
model of helicopter. It is not a rule of 
general applicability and affects only 
the applicant who applied to the FAA 
for approval of these features on the 
affected helicopters. 


List of Subjects in 14 CFR Parts 21 and 
29 


Aircraft, Air transportation, Aviation 
safety, Rotorcraft, Safety. 


The authority citation for this special 
condition is as follows: 


Authority: 49 U.S.C. 1344, 1348(c), 1352, 
1354(a), 1355, 1421 through 1431, 1502, 
1651(b)(2); 42 U.S.C. 1857f-10 4321 et seq.; 
E.O. 11514; 49 U.S.C. 106(g). 


The Proposed Special Condition 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration (FAA) proposes the 
following special condition as a part of 
the type certification basis for the Bell 
Helicopter Textron Model 222U 
helicopter. 


. Protection for Electrical and Electronic 


Systems From High Intensity Radiated 
Fields. 


Each system that performs critical 
functions must be designed and 
installed to ensure that the operation 
and operational capabilities of these 
critical functions are not adversely 
affected when the helicopters are 
exposed to high intensity radiated fields 
external to the helicopters. 

Issued in Fort Worth, Texas, on December 
16, 1994. 

Eric Bries, 

Acting Manager, Rotorcraft Directorate 
Aircraft Certification Service. 

[FR Doc. 94-31810 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13- 





14 CFR Part 39 
[Docket No. 94-NM-143-AD] 


Airworthiness Directives; Airbus Model 
A320 Series Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Airbus Model A320 series 
airplanes. This proposal would require 
modification of the trimmable 
horizontal stabilizer (THS). This 
proposal is prompted by a report of 
leakage from some of the hydraulic pipe 
fittings after a lightning strike. The 
actions specified by the proposed AD 
are intended to prevent such leakage 
from hydraulic pipe fittings, which 
could result in the loss of the pilot’s 
ability to control the moveable surfaces 
of the THS. 

DATES: Comments must be received by 
February 6, 1995. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM—103, 
Attention: Rules Docket No. 94-NM-— 
143—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p.m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Airbus Industrie, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington. 





FOR FURTHER INFORMATION CONTACT: 
Stephen Slotte, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2797; fax (206) 227-1320. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for.comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ““Comments to 
Docket Number 94—NM-—143—AD.”’ The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
94—NM-—143-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 


Discussion 


The Direction Générale de |’Aviation 
Civile (DGAC), which is the 
airworthiness authority for France, 
recently notified the FAA that an unsafe 
condition may exist on certain Airbus 
Model A320 series airplanes. The DGAC 
advises that one operator found leakage 
from some of the hydraulic pipe fittings 
on one airplane after a lightning strike. 
Investigation revealed that the electrical 
bonding of the hydraulic pipe fittings 
and actuator servo control units of the 


. trimmable horizontal stabilizer (THS) 


has insufficient protection from a . 
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lightning strike. This condition, if not 
corrected, could result in the loss of the 
pilot’s ability to control the moveable 
surfaces of the THS, which could 
adversely affect the controllability of the 
airplane. — 

irbus has issued Service Bulletin 
A320-29-1058, dated July 16, 1993, 
which describes procedures for 
modification of the THS. This 
modification involves installing 
bonding leads across all return 
hydraulic pipe fittings in the THS-area 
and across the actuator return line “ 
elbows. This modification also involves 
replacing the existing clamps with items 
of increased electrical conductivity. 

Airbus has also issued Service 
Bulletin A320—27-1041, Revision 2, 
dated April 20, 1994, which describes 
procedures for modification of the THS. 
This modification involves installing 
bonding plates and leads between the 
elevator and the THS, and bonding 
leads between the actuator bodies and 
the THS bonding strip. This 
modification also connects bonding 
leads to the return hydraulic pipes 
across al] the fittings in the THS area. 

Accomplishment of both of these 
modifications will improve the 
electrical bonding protection on the 
THS. The DGAC classified these service 
bulletins as mandatory and issued 
French AD 93—123-046 (B), dated 
August 4, 1993, in order to assure the 
continued airworthiness of these 
airplanes in France. 

This airplane mode] is manufactured 
in France and is type certificated for 
operation in the United States under the 
provisions of section 21.29 of the 
Federal Aviation Regulations (14 CFR 
21.29) and the applicable bilateral 
airworthiness agreement. Pursuant to 
this bilateral airworthiness agreement, 
the DGAC has kept the FAA informed 
of the situation described above. The 
FAA has examined the findings of the 
DGAC, reviewed all available 
information, and determined that AD 
action is necessary for products of this 
type design that are certificated for 
operation in the United States. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
modification of the THS. The actions 
would be required to be accomplished 
in accordance with the service bulletins 
described previously. 

As a result of recent communications 
with the Air Transport Association 
(ATA) of America, the FAA has learned 
that, in general, some operators miay 
misunderstand the legal effect of AD’s 
cn airplanes that are identified in the 


applicability provision of the AD, but 
that have been altered or repaired in the 
area addressed by the AD. The FAA 
points out that all airplanes identified in 
the applicability provision of an AD are 
legally subject to the AD. If an airplane 
has been altered or repaired in the 
affected area in such a way as to affect 
compliance with the AD, the owner or 
operator is required to obtain FAA 
approval for an alternative method of 
compliance with the AD, in accordance 
with the paragraph of each AD that 
provides for such approvals. A note has 
been included in this notice to clarify 


_ this requirement. 


The FAA estimates that 99 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 13 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $60 per work hour. Required parts 
would be supplied by the manufacturer 
at no Cost to the operators. Based on 
these figures, the total cost impact of the 
proposed AD 6n U.S. operators is 
estimated to be $77,220, or $780 per 
airplane. 


The total cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 


The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 


For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354{a), 1421 


~and 1423; 49 U.S.C. 106{g); and 14 CFR 


11.89. 


§39.13 [Amended] 

2. Section 39,13 is amended by 
adding the following new airworthiness 
directive: 

Airbus Industrie: Docket 94-NM-143-—AD, 

Applicability: Model A320 series airplanes 
on which Airbus Modification 22621 
{reference Airbus Service Bulletin A320—-27— 
1041) and Airbus Modification 23556 
(reference Airbus Service Bulletin A320—29— 
1058) have not been installed, certificated ia 
any category. 

Note 1; This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (b) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition; or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any airplane from 
the applicability of this AD. 

Compliance: Required as indicated, unless 
accomplished previously. To prevent loss of 
the pilot’s ability to control the moveable 
surfaces of the THS, accomplish the 
following: 

(a) Within 3,500 flight hours after the 
effective date of this AD, modify the 
trimmable horizontal stabilizer in accordance 
with Airbus Service Bulletin A320-—29-1058, 
July 16, 1993, and Airbus Service Bulletin 
A320-27-1041, Revision 2, dated April 20, 
1994. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 


‘provides an acceptable level of safety may be 


used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
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appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113. 

(c) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished. 

Issued in Renton, Washington, on 
December 20, 1994. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 94~31748 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13-U 





14 CFR Part 39 
[Docket No. 94-NM-—146-—AD]} 


Airworthiness Directives; Airbus Model 
A320-—111, -211, and -212 Series 
Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 





SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Airbus Model A320-111, —211, 
and —212 series airplanes. This proposal 
would require modification of the 
junction box and connector backshells 
of a certain electrical harness assembly. 
This proposal is prompted by a report 
that traces of fungus and corrosion have 
been found on the electrical harness 
junction box of the thrust reverser. The 
actions specified by the proposed AD 
are intended to prevent such corrosion, 
which could result in multiple faults in 
the thrust reverser position indication, . 
and subsequent uncontrolled reduction 
of engine power. 
DATES: Comments must be received by 
February 6, 1995. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 94-NM-— 
146—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p-m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Airbus Industrie, 1 Rond Point Maurice 


Bellonte, 31767 Blagnac Cedex, France. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Stephen Slotte, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055—4056; telephone 
(206) 227-2797; fax (206) 227-1320. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 


' written data, views, or arguments as 


they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ‘“‘Comments to 
Docket Number 94—-NM-146-AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
94~NM-146-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 


Discussion 


The Direction Générale de l’Aviation 
Civile (DGAC), which is the 
airworthiness authority for France, 
recently notified the FAA that an unsafe 
condition may exist on certain Airbus 
Model A320—111, —211, and —212 series 
airplanes powered by CFM. 56-5A 
engines equipped with an electrical 


harness assembly having part number 
(P/N) 238W0908-513. The DGAC 
advises it has received a report 
indicating that traces of fungus and 
corrosion have been found on the 
electrical harness junction box 
(transition box) of the thrust reverser. 
Investigation revealed that moisture 
ingressed into the electrical harness 
junction box and associated wiring. The 
effects of such moisture subsequently 
could corrode the electrical harness 
junction box. This condition, if not 
detected and corrected in a timely 
manner, could result in multiple faults 
in the thrust reverser position 
indication, and subsequent uncontrolled 
reduction of engine power. 

Airbus has issued Service Bulletin 
A320—71-1011, dated November 17, 
1993, which describes procedures for 
modification of the junction box and 
connector backshells of the electrical 
harness assembly having P/N 
238W0908-513. This modification 
involves sealing the junction box, 
replacing the existing aluminum 
backshells with stainless steel 
backshells, and checking the insulation 
of the electrical harness. The DGAC 
classified this service bulletin as 
mandatory and issued French AD 94— 
030-050(B), dated February 2, 1994, in 
order to assure the continued 
airworthiness of these airplanes in 
France. 

This airplane model is manufactured 
in France and is type certificated for 
operation in the United States under the 
provisions of section 21.29 of the 
Federal Aviation Regulations (14 CFR 
21.29) and the applicable bilateral 
airworthiness agreement. Pursuant to 
this bilateral airworthiness agreement, 
the DGAC has kept the FAA informed 
of the situation described above. The 
FAA has examined the findings of the 
DGAC, reviewed all available 
information, and determined that AD 
action is necessary for products of this 
type design that are certificated for 
operation in the United States. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
modification of the junction box and 
connector backshells of the electrical 
harness assembly of the thrust reverser 
The actions would be required to be 
accomplished in accordance with the 
service bulletin described previously. 

As a result of recent communications 
with the Air Transport Association 
(ATA) of America, the FAA has learned 
that, in general, some operators may 
misunderstand the legal effect of AD’s 
on airplanes that are identified in the 
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applicability provision of the AD, but 

_ that have been altered or repaired in the 
area addressed by the AD. The FAA 
points out that all airplanes identified in 
the applicability provision of an AD are 
legally subject to the AD. If an airplane 
has been altered or repaired in the 
affected area in such a way as to affect 
compliance with the AD, the owner or 
operator is required to obtain FAA 
approval for an alternative method of _ 
compliance with the AD, in accordance 
with the paragraph of each AD that 
-provides for such approvals. A note has 
been included in this notice to clarify 
this requirement. 

The FAA estimates that 50 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 24 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $60 per work hour. Required parts 
would be supplied by ROHR, Inc. (the 
manufacturer of the junction box, 
connector backshells, and the electrical 
harness assembly) at no cost to the 
operators. Based on these figures, the 
total cost impact of the proposed AD on 
U.S. operators is estimated to be 
$72,000, or $1,440 per airplane. 

The total cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promuigated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption - 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—-AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354{a), 1421 
and 1423; 49 U.S.C. 106{g); and 14 CFR 
11.89. 


§39.13 [Amended] 
2. Section 39.13 is amended by 


adding the following new airworthiness 
directive: 
Airbus Industrie: Docket 94-NM-146-AD. 

Applicability: Model A320—111, —211, and 
~212 series airplanes powered by CFM 56- 
5A engines equipped with an electrical 
harness assembly having part number (P/N) 
238W0908-513; on which Airbus 
Modification 23693 (reference Airbus Service 
Bulletin A320—-71-1011) has not been 
installed; certificated in any category 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (b) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition; or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request shouid include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any airplane from 
the applicability of this AD. ~ 

Compliance: Required as indicated, unless, 
accomplished previously 

To prevent multiple faults in the thrust 
reverser position indication, and subsequent 
uncontrolled reduction of engine power, 
accomplish the following: 

(a) Within 3,000 flight hours after the 
effective date of this AD, modify the junction 
box, connector backshells, and the electrical 
harness assembly of the thrust reverser, in 
accordance with Airbus Service Bulletin 
A320-71-1011, dated November 17, 1993. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate Operators 


shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manger, Standardization 
Branch, ANM-113. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113. 

(c) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished. 

Issued in Renton, Washington, on 
December-20, 1994. 

Darrell M. Pedersen, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 94~—31749 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13-U 





14 CFR Part 39 

[Docket No. 94-NM-214—-AD] 
Airworthiness Directives; Fokker 
Model F28 Mark 0100 Series Airpianes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 





SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Fokker Model F28 Mark 0100 
series airplanes. This proposal would 
require replacement of the flight control 
lock (FCL) handle and switch with a 
modified unit. This proposal is 
prompted by a report of sudden 
engagement of the FCL system during 
approach for landing. The actions 
specified by the proposed AD are 
intended to prevent inadvertent 
engagement of the FCL system during 
flight and subsequent reduced 
controllability of the airplane. 

DATES: Comments must be received by 
February 6, 1995. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 94-NM-— 
214—AD, 1601 Lind Avenue, SW , 
Renton, Washington 98055-4056 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p.m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Fokker Aircraft USA, Inc., 1199 North 
Fairfax Street, Alexandria, Virginia 
22314. This information may be 





Federal Register / Vol. 59, No. 247 / Tuesday, December 27, 1994 / Proposed Rules 


66495 








examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: Tim 
Dulin, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2141; fax (206) 227-1320. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to_ 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule.The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ‘Comments to 
Docket Number 94-NM-214—AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
94-NM-214-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 


Discussion 


The Rijksluchtvaartdienst (RLD), _ 
which is the airworthiness authority for 
the Netherlands, recently notified the 
FAA that an unsafe condition may exist 
on certain Fokker Model F28 Mark 0100 
series airplanes. The RLD advises that it 
received a report that the autothrottle 


system on a Model F28 Mark 0100 series — 
airplane disengaged suddenly while the 


airplane was on approach for landing. 


The thrust levers could not be moved, 
and the ailerons were blocked in the 
“NEUTRAL” position. After recycling 
the flight control lock (FCL) system to 
the “UNLOCKED” and “LATCHED” 
position, the thrust levers and ailerons 
were free to move again. The thrust 
levers are linked to the FCL system to 
prevent takeoff revolutions per minute 
(RPM) from being selected if the FCL 
system is locked. 

Investigation revealed that a takeoff 
configuration warning for the FCL 


. system may not be generated, despite 


the fact that the FCL handle is not in the 
“UNLOCKED” and “LATCHED” 
position. On some aircraft, the operating 
forces then may be insufficient to drive 
the handle back into the “UNLOCKED” 
and “LATCHED” position, and the 
flight control surface could lock 
unexpectedly during flight. This 
condition, if not corrected, could result 
in inadvertent engagement of the FCL 
and subsequent reduced controllability 
of the airplane. 

Fokker has issued Service Bulletin 
SBF100-—27-051, Revision 1, dated May 
6, 1994, which describes procedures for 
replacement of the FCL handle and 
switch with a modified unit. 
Accomplishment of this installation will 
ensure that a takeoff configuration 
warning for the FCL system is generated 
if the handle is not latched in the 
“UNLOCKED” position. The RLD 
classified this service bulletin as 
mandatory and issued Netherlands 
airworthiness directive BLA No. 93-088 
(A), dated July 12, 1993, in order to 
assure the continued airworthiness of 
these airplanes in the Netherlands. 

This airplane model is manufactured 
in the Netherlands and is type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the RLD has 
kept the FAA informed of the situation 
described above. The FAA has 
examined the findings of the RLD, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
replacement of the FCL handle and 
switch with a modified unit. The 
actions would be required to be 
accomplished in accordance with the 
service bulletin described previously. 


As a result of recent communications 
with the Air Transport Association 
(ATA) of America, the FAA has learned 
that, in general, some operators may 
misunderstand the legal effect of AD’s 
on airplanes that are identified in the 
applicability provision of the AD, but 
that have been altered or repaired in the 
area addressed by the AD. The FAA 


‘points out that all airplanes identified in 


the applicability provision of an AD are 
legally subject to the AD. If an airplane 
has been altered or repaired in the 
affected area in such a way as to affect 
compliance with the AD, the owner or 
operator is required to obtain FAA 
approval for an alternative method of 
compliance with the AD, in accordance 
with the paragraph of each AD that 
provides for such approvals. A note has 
been included in this notice to clarify 
this requirement. 

The FAA estimates that 75 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 3 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $60 per work hour. Required parts 
would cost approximately $1,000 per 
airplane. Based on these figures, the 
total cost impact of the proposed AD on 
U.S. operators is estimated to be 
$88,500, or $1,180 per airplane. 

The total cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket 
A copy of it may be obtained by 
contacting the Rules Docket at the 
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location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. y 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 


Fokker: Docket 94-—NM-—214—AD. 


Applicability: Model F28 Mark 0100 series 
airplanes, serial numbers 11244 through 
11419 inclusive, certificated in any category 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (b) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition; or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any airplane from 
the applicability of this AD. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent reduced controllability of the 
airplane, accomplish the following: 

(a) Within one year after the effective date 
of this AD, remove the existing flight control 
lock (FCL) handle and switch and replace it 
with a modified FLC handle and switch, in 
accordance with Fokker Service Bulletin . 
SBF100—27-051, Revision 1, dated May 6, 
1994. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, wo may add comments and then 


Pub. L. 99-571, 100 Stat. 3208 (1986) 


send it to the Manager, Standardization 
Branch, ANM-113. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113. 

(c) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished. 


Issued in Renton, Washington, on 


. December 20, 1994. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 94-31750 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13-U 








DEPARTMENT OF THE TREASURY 


Office of the Under Secretary for 
Domestic Finance 


17 CFR Part 449 
RIN 1505-AA56 
Form G-FIN-4 


AGENCY: Office of the Under Secretary 
for Domestic Finance, Treasury. 


ACTION: Proposed form amendments. 





SUMMARY: The Department of the 
Treasury (““Department’’) is proposing 
amendments to Form G—-FIN-4, which is 
the form that associated persons of 
financial institutions that are 
government securities brokers and 
dealers are required to file with such 
financial institutions, pursuant to 
sections 15C({b)(1)(B) and (b)(4) of the 
Securities Exchange Act of 1934 (the 
“Exchange Act’’) (15 U.S.C. 780- 
5(b)(1)(B) and(b)(4)) and sections 400.4 
and 449.3 of the regulations issued 
under the Government Securities Act of 
1986 (‘“‘GSA”’).1 The amendments would 
update the disciplinary backgfound 
provisions of the form to reflect 
amendments to the federal securities 
laws, and would provide the financial 
institutions of the associated persons 
and the appropriate regulatory 
authorities for the financial institutions 
with more useful information. 

DATES: Comments must be submitted on 
or before January 26, 1995. 

ADDRESSES: Comments should be sent 
to: Government Securities Regulations 
Staff, Bureau of the Public Debt, 
Department of the Treasury, 999 E Street 
NW., room 515, Washington, DC 20239- 
0001. Comments received will be 


available for public inspection and 
copying at the Treasury Department 
Library, room 5030, Main Treasury 
Building, 1500 Pennsylvania Avenue 
NW., Washington, DC 20220, 

FOR FURTHER INFORMATION CONTACT: Ken 
Papaj (Director), or Lee Grandy 
(Government Securities Specialist) at 
202-219-3632. (TDD for hearing 
impaired: 202-219-3988.) 


SUPPLEMENTARY INFORMATION: 
I, Background and Analysis 


The Department adopted Form G— 
FIN-4 (Disclosure Form for Person 
Associated with a Financial Institution 
Government Securities Broker or Dealer) 
in the implementing regulations for the 
GSA issued on July 24, 1987 (52 FR 
27910). Sections 400.4 and 449.32 of the 
GSA regulations require the form to be 
used by associated persons of financial 
institutions that are government 
securities brokers and dealers to provide 
the financial institution and the 
appropriate regulatory agency with 
certain information concerning 
employment, residence and statutory 
disqualification. Under the GSA 
regulations, associated persons that 
have a current Form U—4 (Uniform 
Application for Securities Industry 
Registration or Transfer) or Form MSD- 
4 (Uniform Application for Municipal 
Securities Principal or Municipal 
Securities Representative Associated 
with a Bank Municipal Securities 
Dealer) on file with their financial 
institution are not required to file Form 
G-—FIN-4. Associated persons are not 
required to file G-FIN—4 forms with 
their financial institutions that are 
exempt from filing notice as government 
securities brokers or dealers pursuant to 
part 401 of the GSA regulations. 

The proposed changes to the body of 
Form G—FIN—4 relate to Item 17, which 
requests information concerning the 
disciplinary history of the associated 
person. The changes are being made to 
reflect amendments to the Exchange Act 
by the Securities Enforcement Remedies 
and Penny Stock Reform Act of 1990 
(“Remedies Act’’)3 and the International 
Securities Enforcement Cooperation Act 
of 1990 (“ISECA”’).4 The Remedies Act 
gave the Securities and Exchange 
Commission (“‘SEC’’) the authority to 
seek civil monetary penalties in court 
proceedings and to impose monetary 
penalties and order disgorgement in 
administrative proceedings. The 
Remedies Act also provided the SE( 


217 CFR 400.4 and 17 CFR 449.3, respectively 
Pub. L. No, 101-429, 104 Stat. 931 (October 15, 
1990). 


4Pub. L. No. 101-550, 104 Stat. 2713:(Noveimber 
15, 1990). ; 
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with both temporary and permanent 
cease and desist order authority to 
prevent violations of securities laws. 
The ISECA gave the SEC the authority 
to bar, suspend or restrict the activities 
of broker-dealers and the associated 
persons or those persons seeking to 
become associated with a broker-dealer, 
based upon the findings of a foreign 
court or foreign securities authority. By 
amending the GSA, the ISECA also gave 
similar authority to the appropriate 
regulatory agencies for financial 
institutions that are government 
securities brokers or dealers regarding 
associated persons or those persons 
seeking to become associated with such 
entities. The ISECA added a definition 
of the term “foreign financial regulatory 
authority” to section 3(a) of the 

- Exchange Act,§ and provided that 
certain types of actions taken by foreign 
financial regulatory authorities will be 
deemed a statutory disqualification. 

Specifically, the amendments to Form 
G-FIN—4 would amend question C of 
Item 17 to add paragraph (5), which 
would ask the associated person 
whether the SEC or the Commodity 
Futures Trading Commission (“CFTC”) 
has ever imposed a civil money penalty 
on the associated person, or ordered the 
associated person to Gease and desist 
from any activity. The new inquiry 
would require a yes or no response, and 
if the response is ves, details must be 
provided, as is currently required for 
any affirmative response in Item 17. The 
disclosure of this additional information 
would correspond to the SEC’s 
expanded administrative and civil 
enforcement authorities under the 
Remedies Act. 

The amendments to Form G-FIN-4 
would also add a definition of ‘foreign 
financial regulatory authority” to Item 
17, and would add this term to question 
17.D. Thus, question 17.D would now 
inquire whether any federal regulatory 
agency, any state regulatory agency or 
“foreign financial regulatory authority” 
has ever found the associated person to 
have: made a false statement or 
omission or been dishonest, unfair or 
unethical; been involved in a violation 
of investment regulations or statutes; 
been the cause of an investment-related 
business having its authorization to do 
business denied, suspended, revoked or 
restricted; been subject to an order 
concerning investment-related activity; 
had its registration or license denied, 
suspended, or revoked, or otherwise 
been prevented from associating with an 
investment-related business, or been 
disciplined by the restriction of its 


$15 U.S.C. 780-5(c). 
615 U.S.C. 78cla)(52). 


activities; or had its license as an 
attorney, accountant or federal 
contractor suspended. The definition of 
“foreign financial regulatory authority” 
which would be added to Form G-FIN— 
4 is essentially the definition the ISECA 
added to section 3(a)(52) of the 


Exchange Act. Questions 17.A and 17.B 


would be amended to clarify that the 
inquiries now apply to information 
related to foreign as well as domestic 
courts. ; 

The amendments would modify Item 
5 to reflect the Office of Thrift 
Supervision as the successor to the 
Federal Home Loan Bank Board. Thus, 
the “Director, Office of Thrift 
Supervision” would now be listed as 
one of the appropriate regulatory 
agencies with which the financial 
institutions may be required to file the 
form. 

In light of the technical changes made 
by the Government Securities Act 
Amendments of 1993 to the definition 
of “appropriate regulatory agency”’,” 
these arnendments would also make 
corresponding changes to Item 3 of the 
general instructions for Form G—-FIN-4. 

These amendments would ensure that 
Form G—FIN-4 will provide a more 
complete description of the associated 
person’s disciplinary history. The 
amendments to Form G-FIN—4 would 
also conform to similar changes made 
by the National Association of 
Securities Dealers (“NASD”) to Form U-— 
4 in November, 1991,® and by the SEC 
to Form BD (Uniform Application for 
Broker-Dealer Registration) in July, 
1992.9 The Treasury was unable to ! 
propose amendments to Form G-FIN-4 
at the same time the NASD and SEC 
made changes to their respective forms 
since its rulemaking authority under the 
GSA expired on October 1, 1991, and 
was not reauthorized until December 17, 
1993.19 

If the Department adopts the 
amendments to Form G—FIN-4 as 
proposed, associated persons of 
financial institutions that are 
government securities brokers or dealers 
would need to file amendments to their 
existing Form G—-FIN-4 to the extent 
that any information is inaccurate or 
incomplete. Associated persons would 
need to review their current Form G— 
FIN—4 filings to determine whether the 
forms contain all the information 
required by these amendments, and if 
not, the associated person would need 


7 Pub. L. 103-202, 107 Stat. 2344 (1993). 


® National Association of Securities Dealers 
Notice to Members No. 91-73 (November, 1991). 

® Securities Exchange Act. Release No. 30958 (July 
27, 1992), 57 FR 34028 (July 31, 1992). 

‘© See supra note 7 


to file an amendment to their G-FIN—4 
with the updated information. An 
appropriate transition period would be 
provided for associated persons to file 
any required updates. 


II. Special Analysis 


Based on the very limited impact of 
the proposed amendments, it is the 
Department's view that the proposed 
changes to Form G-FIN-4 are not a 
“significant regulatory action” for the 
purposes of Executive Order 12866. 

In addition, pursuant to the 
Regulatory Flexibility Act (5 U.S.C. 601, 
et seq.), it is hereby certified that the 
amendments to Form G—FIN-4, if 
adopted, will not have a significant 
economic impact on a substantial 
number of small entities and, as a result, 
a regulatory flexibility analysis is not 
required. 

he collection of information in these 
proposed amendments to Form G-FIN— 
4 is contained in revised Items 5 and 17 
of the form. Form G-FIN-4 is required 
to be submitted by associated persons of 
financial institutions that are 
government securities brokers and 
dealers, in accordance with §§ 400.4 and 
449.3. The collection of information is 
intended to give the financial 
institutions and the appropriate 
regulatory authorities of the financial 
institutions a more complete and 
meaningful description of the 
disciplinary history of the associated 
person. The rule applies only to 
associated persons of financial 
institutions that are not exempt from 
filing notice as government securities 
brokers and dealers. 

Although the Department is proposing 
to add a new paragraph to an existing 
question and modify several other 
questions on Form G-FIN-4, and cannot 
be certain as to the exact impact on 
associated persons completing the form, 
it does believe that the changes will not 
have more than a de minimis effect on 
the amount of time necessary to 
complete the form. The Department’s 
most recent Paperwork Reduction Act 
Filing with respect to Form G-FIN—4 
shows an annual estimate of 800 
respondents filing once per year, with a 
burden of two hours per respondent. No 
modification is projected to the 
reporting burden. 

he Paperwork Reduction Act (44 
U.S.C. 3504(h)) requires that collections 
of information prescribed in proposed 
rules be submitted to the Office of 
Management and Budget for review and 
approval. Since these proposed 
amendments result in no increase in 
burden hours to complete Form G—FIN- 
4 and more importantly do not represent 
any program change, the submission 
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described in the Paperwork Reduction 
Act is inapplicable. 


List of Subjects in 17 CFR Part 449 


Banks, Banking, Brokers, Government 
securities, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble, it is proposed to amend 17 
CFR part 449 as follows: 


PART 449—FORMS, SECTION 15C OF 
THE SECURITIES EXCHANGE ACT OF 
1934 


1. The authority citation for part 449 
is revised to read as follows: 


Authority: Sec. 101, Pub. L. 99-571, 100 
Stat. 3208; Sec. 4{b), Pub. L. 101-432, 104 
Stat. 963; Sec. 102, Sec. 106, Pub. L. 103-202, 
107 Stat. 2344 (15 U.S.C. 780-5{a), (b)(1)(B), 
(b)(4). 


2. By amending Form G—FIN-4 to 
revise Item 5, Item 17 and the general 
instructions to read as follows: 


_ Note: The text of Form G-FIN—4 does not 
appear in the Code of Federal Regulations. 


Form G-FIN-4—Disclosure Form for 
Person Associated with a Financial _ 
Institution Government Securities 
Broker or Dealer 


ltem 5 
Item 17 
General Instructions 


* * - *« * * 


In Item 5, “Federal Home Loan Bank 
Board” would be deleted and ‘‘Director, 
Office of Thrift Supervision” would be 
added so that the modified question 
would read: “To be filed with the 
following (indicate one): Board of 
Governors of the Federal Reserve 
System * * * Comptroller of the 
Currency * * * Federal Deposit 
Insurance Corporation * * * Director, 
Office of Thrift Supervision * * * 
Securities and Exchange Commission.” 

In Item 17, Definitions, the term 
“Foreign Financial Regulatory 
Authority” would be added with the 
following meaning: ‘Foreign Financial 
Regulatory Authority—Includes any (A) 
foreign securities authority; (B) other 
governmental body or foreign equivalent 
of a self-regulatory organization 
empowered by a foreign government to 
administer or enforce its laws relating to 
the regulation of investment or 
investment-related activities; or (C) 
membership organization, a function of 
which is to regulate the participation of 
its members in the activities listed 
above.” 

Item 17.A., ‘in a domestic or foreign 
court” would be added so that the 
modified question would read: “Have 


you, within the 10 years preceding the 
date of this filing, been convicted of or 
plead guilty or nolo contendere (“no 
contest”) in a domestic or foreign court 
to:” 

Item 17.B., “domestic or foreign” 
would be added so that the modified 
question would read: “Has any domestic 
or foreign court ever:” 

“Item 17.C.(5) would be added to read 
as follows: “(5) imposed a civil money 
penalty on you, or ordered you to cease 
and desist from any activity?” 

Item 17.D., “foreign financial 
regulatory authority” would be added so 
that the modified question would read: 
‘‘Has any other federal regulatory 
agency, any state regulatory agency or 
foreign financial regulatory authority 
ever:” 

Item 17.F., “other than as reported in 
Items 17.A., B., or D.”” would be added 
so that the modified question would 
read: ‘Has any foreign government, 


‘court, regulatory agency, or exchange 


ever entered an order against you 
related to investments or fraud other 
than as reported in Items 17.A., B., or 
kee 

In the general instructions to Form G— 
FIN-4, Items 3.b., 3.c., and 3.d. would 
be revised to read as follows: 

3.b. “The Board of Governors of the 
Federal Reserve System, in the case of 
a State member bank of the Federal 
Reserve System, a foreign bank, an 
uninsured State branch or State agency 
of a foreign bank, a commercial lending 
company owned or controlled by a 
foreign bank (as such terms are used in 
the International Banking Act of 1978), 
or a corporation organized or having an 
agreement with the Board of Governors 
of the Federal Reserve System pursuant 
to section 25 or section 25A of the 
Federal Reserve Act;” 

3.c. “The Federal Deposit Insurance 
Corporation, in the case of a bank 
insured by the Federal Deposit 
Insurance Corporation (other than a 
member of the Federal Reserve System 
or a Federal savings bank) or an insured 
State branch of a foreign bank (as such 
terms are used in the International 
Banking Act of 1978);” 

3.d. “The Director of the Office of 
Thrift Supervision, in the case of a 
savings association (as defined in 
section 3{b) of the Federal Deposit 
Insurance Act) the deposits of which are 
insured by the Federal Deposit 
Insurance Corporation; and” 

Dated: November 18, 1994 
Frank N. Newman, 

Deputy Secretary 
{FR Doc. 94—31698 Filed 12—23-94, 8:45 am] 
BILLING CODE 4810-39-W 


internal Revenue Service 


26 CFR Part 1 
[Fi43-94] 
RIN 1545-AS87 


Netting Rule for Certain Conversion 
Transactions 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Notice of proposed rulemaking 
and notice of public hearing. 





SUMMARY: The proposed regulations 
relate to the amount of gain from a 
conversion transaction position that is 
subject to recharacterization as ordinary 
income. The proposed regulations 
provide that certain gains and losses 
from positions of the same conversion 
transaction may be netted for purposes 
of determining the amount of gain that 
is recharacterized as ordinary income. 
These proposed regulations reflect 
changes to the law made by the Revenue 
Reconciliation Act of 1993 and affect 
persons who enter into conversion 
transactions. 

DATES: Written comments must be 
received by March 28, 1995. Requests to 
speak (with outlines of oral comments) 
at a public hearing scheduled for April 
25, 1995, must be received by April 4, 
1995. 

ADDRESSES: Send submissions to: 
CC:DOM:CORP:T:R (FI—-43-94), room 
5228, Internal Revenue Service, POB 
7604, Ben Franklin Station, Washington, 
DC 20044. In the alternative, 
submissions may be hand delivered 
between the hours of 8 a.m. and 5 p.m. 
to: CC:DOM:CORP:T:R (FI—43-94), 
Courier’s Desk, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, DC. The public hearing has 
been scheduled to be held in the 
Auditorium, Internal Revenue Building, 
1111 Constitution Avenue NW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Concerning the regulations, Alan B. 
Munro, (202) 622-3950; concerning 
submissions and the hearing, Carol 
Savage, (202) 622-8452 (not toll-free 
numbers). 


SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 


The collections of information 
contained in this notice of proposed 
rulemaking have been submitted to the 
Office of Management and Budget for 
review in accordance with the 
Paperwork Reduction Act (44 U.S.C. 
3504(h)). Comments on the collections 
of information should be sent to the 
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Office of Management and Budget, Attn: 
Desk Officer for the Department of the 
Treasury, Office of Information and 
Regulatory Affairs, Washington, DC 
20503, with copies to the Internal 
Revenue Service, Attn: IRS Reports 
Clearance Officer, PC:FP, Washington, 
DC 20224. 

The collections of information are in 
§ 1.1258—1(b)(2). This information is 
required by the IRS to aid in 
administering the law and to prevent 
manipulation of the netting rules 
through the use of hindsight. This 
information will be used to determine 
whether the taxpayer has elected to net 
losses against gains before applying 
section 1258(a) and to verify that the 
taxpayer is properly reporting its 
conversion transactions that are subject 
to netting. The likely recordkeepers are 
business or other for-profit institutions 
and nonprofit institutions. 


Estimated total annual recordkeeping 
burden: 5,000 hours. 

The estimated annual burden per 
recordkeeper varies from .05 to 10.00 
hours, depending on individual 
circumstances, with an estimated 
average of .10 hour. 

Estimated number of recordkeepers: 
50,000. 


Background 


This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR part 1) under 
section 1258(a) of the Internal Revenue 
Code of 1986. Section 1258 was added 
to the Code by section 13206(a) of the 
Revenue Reconciliation Act of 1993. 

Section 1258 treats certain capital 
gains from conversion transactions as 
ordinary income. A transaction is a 
conversion transaction if substantially 
all of the taxpayer’s expected return is 
attributable to the time value of the 
taxpayer’s net investment in the 
transaction and the transaction falls 
within one of four categories. The four 
categories of covered transactions are (1) 
acquiring property and substantially 
contemporaneously entering into a 
contract to sell that (or substantially 
identical) property, (2) applicable 
straddles, (3) transactions marketed or 
sold as producing capital gains, and (4) 
transactions specified in regulations. 

Gain generated by any position of a 
conversion transaction is treated as 
ordinary income to the extent of the 
applicable imputed income amount 
(AIIA). The AIIA is equal to the 
taxpayer’s net investment in the 
transaction multiplied by the applicable 
rate, with certain adjustments. The 
applicable rate is generally 120 percent 
of the applicable Federal rate, 


determined as if the conversion 
transaction were a debt instrument. 


Explanation of Provisions 
A. Overview 


The purpose of section 1258 is to treat 
the time value income from conversion 
transactions as ordinary income. Section 
1258(a) may create a character 
mismatch, however, because it focuses 
only on the gain recognized on the 
transaction. If a taxpayer separately 
disposes of the positions of a conversion 
transaction, the taxpayer’s inability to 
net losses on the positions against gains 
could result in the recharacterization of 
gain in excess of the time value element. 

For example, assume that a taxpayer 
buys a capital asset for $100 and 
simultaneously sells that asset forward 
for $105 in one year. Assume that the 
AIIA is $8. If the asset were delivered 
to close out the forward contract, the 
taxpayer would have a $5 capital gain. 
Even though the AIIA is $8, no more 
than the $5 gain would be 
recharacterized. 

Assume, instead, that the taxpayer 
sells the asset and closes out the 


' forward contract in separate 


transactions when the value of the asset 
has dropped to $97. Gain subject to 
recharacterization under section 
1258(a), determined separately for each 
position, is $8 on the forward contract. 
If the $3 loss on the asset were not 
netted against that $8 gain prior to 
applying section 1258(a), the full $8 
gain would be recharacterized as 
ordinary income. This 
recharacterization would force the 
taxpayer to recognize $8 of ordinary 
income and $3 of non-offsetting capital 
loss. 

The proposed regulations provide 
relief from this potential character 
mismatch in certain circumstances. 


B. Specific Provisions 


The proposed regulations allow 
taxpayers to net gains and losses on the 
positions of certain conversion 
transactions for purposes of section 
1258(a). To be eligible, the taxpayer 
must identify, before the close of the 
day on which the positions become part 
of the conversion transaction, all the 
positions that are part of the conversion 
transaction. In addition, the taxpayer 
must dispose of all the positions within 
a 14-day period that is within a single 
taxable year. 

The proposed regulations also provide 
special rules for losses on positions of 
conversion transactions. These rules 
prevent the netting of built-in loss 
against gain. In addition, the rules treat 
certain losses that arise during the term 


of a conversion transaction as built-in 
losses. 

These regulations are proposed to be 
effective for conversion transactions 
entered into on or after the date of the 
filing of the final regulations with the 
Federal Register. 


C. Solicitation of Comments on Other 
Issues 


The scope of the relief provided by 
the proposed regulations would be 
broadened if a taxpayer could elect to 
treat retained positions of a conversion 
transaction as if they were sold for their 
fair market values whenever another 
position of that transaction was 
disposed of, terminated, or treated as 
sold under any other provision of the 
Code or regulations. The proposed 
regulations do not include such a mark- 
to-market provision. Marking positions 
to market raises a number of issues 
under other provisions of the Code (for 
example, sections 1271 through 1278). 

The Service solicits comments on the 
necessity for and terms of a mark-to- 
market provision under section 1258. 

The Service is aware that section 1258 
presents a number of issues not 
addressed by the proposed regulations. 
The Service invites comments 
concerning which, if any, of these issues 
should be addressed in future 
regulations. 


Special Analyses 


It has been determined that this notice 
of proposed rulemaking is not a 
significant regulatory action as defined 
in EO 12866. Therefore, a regulatory 
assessment is not required. It also has 
been determined that section 553(b) of 
the Administrative Procedure Act (5 
U.S.C. chapter 5) and the Regulatory 
Flexibility Act (5 U.S.C. chapter 6) do 
not apply to these regulations, and, 
therefore, a Regulatory Flexibility 
Analysis is not required. Pursuant to 
section 7805(f) of the Internal Revenue 
Code, this notice of proposed 
rulemaking will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment 


_ on its impact on small business. 


Comments and Public Hearing 


Before these proposed regulations are 
adopted as final regulations, 
consideration wiil be given to any 
written comments (a signed original and 
eight (8) copies) that are submitted 
timely to the IRS. All comments will be 
available for public inspection and 
ay am 

A public hearing has been scheduled 
for Tuesday, April 25, 1995, at 10:00 
a.m. in the IRS Auditorium. Because of 
access restrictions, visitors will not be 
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admitted beyond the Internal Revenue 
Building lobby more than 15 minutes 
before the hearing starts. 

The rules of 26 CFR 601.601(a)(3) 
apply to the hearing. 

Persons that wish to present oral 
comments at the hearing must submit 
written comments by March 28, 1995, 
and submit an outline of the topics to 
be discussed and the time to be devoted 
to each topic (signed original and eight 
(8) copies) by April 4, 1995. 

A period of 10 minutes will be 
allotted to each person for making 
comments. 

An agenda showing the scheduling of 
the speakers will be prepared after the 
deadiine for receiving outlines has 
passed. Copies of the agenda will be 
available free of charge at the hearing. 


Drafting Information 


The principal author of these 
regulations is Alan B. Munro, Office of 
Assistant Chief Counsel (Financial 
Institutions and Products). However, 
other personnel from the IRS and 
Treasury Department participated in 
their development. 


List of Subjects in 26 CFR Part 1 


Income Taxes, Reporting and 
recordkeeping requirements. 


Proposed Amendments to the 
Regulations 


Accordingly, 26 CFR part 1 is 
proposed to be amended as follows: 


PART 1—INCOME TAXES 


Paragraph 1. The authority citation 
for part 1 continues to read in part as 
follows: 


Authority: 26 U.S.C. 7805 * * * 


Par. 2. Section 1.1258—1 is added to 
read as follows: 


§ 1.1258-1 Netting rule for'certain 
conversion transactions. 

(a) Purpose. The purpose of this 
section is to provide taxpayers with a 
method to net certain gains and losses 
from positions of the same conversion 
transaction before determining the 
amount of gain treated as ordinary 
income under section 1258{a). 

(b) Netting of gain and loss for 
identified transactions—{1) In general. If 
a taxpayer disposes of or terminates all 
the positions of an identified netting 
transaction (as defined in paragraph 
(b)(2) of this section) within a 14-day 
period in a single taxable year, all gains 
and losses on those positions realized 
within that period (other than built-in. 
losses as defined in paragraph (c) of this 
section) are netted solely for purposes of 
determining the amount of gain treated 


as ordinary income under section 
1258(a). A taxpayer is treated as 
disposing of any position that is treated 
as sold under any provision of the Code 
or regulations thereunder (for example, 
under section 1256{a)(1)). 


(2) Identified netting transaction. For 
purposes of this section, an identified 
netting transaction is a conversion 
transaction (as defined in section 
1258(c)) that the taxpayer identifies as 
an identified netting transaction on its 
books and records. Identification of each 
position of the conversion transaction 
must be made before the close of the day 
on which the position becomes part of 
the conversion transaction. No 
particular form of identification is 
necessary, but all the positions of a 
single conversion transaction must be 
identified as part of the same 
transaction and must be distinguished 
from all other positions. 

(c) Definition of built-in loss. For 
purposes of this section, built-in loss 
can arise in two situations. First, built- 
in loss as defined in section 
1258(d)(3)(B) is built-in loss. Second, if 
a taxpayer realizes gain or loss on any 
one position of a conversion transaction 
(for example, under section 1256) and, 
as of the date that gain or loss is 
realized, there is unrealized loss in any 
other position of the conversion 
transaction that is not disposed of, 
terminated, or treated as sold under any 
provision of the Code or regulations 
thereunder within 14 days of and within 
the same taxable year as the realization 
event, that unrealized loss is built-in 
loss. See paragraph (d) Example 3 of this 
section. 

(d) Examples. These examples 
illustrate this section: 


Example 1. Identified netting transaction 
with simultaneous actual dispositions. {i) On 
December 1, 1995, A purchases 1,000 shares 
of XYZ stock for $100,000 and enters into a 
forward contract to sell 1,000 shares of XYZ 
stock on November 30, 1997, for $110,000. 
The XYZ stock is actively traded as defined 
in § 1.1092(d)-1{a) and is a capital asset in A’s 
hands. A maintains books and records on 
which, on December 1, 1995, it identifies the 
two positions as all the positions of a single 
conversion transaction. A owns no other XYZ, 
stock. On December 1, 1996, when the 
applicable imputed income amount for the 
transaction is $7,000, A sells the 1,000 shares 
of XYZ stock for $95,000. On the same day, 

A terminates its forward contract by entering 
into an offsetting position, receiving $10,200. 

(ii) The XYZ stock and forward contract are 
positions of a conversion transaction. Under 
section 1258(c)(1), substantially all of A’s 
expected return from the overall transaction 
is attributable to the time value of the net 
investment in the transaction. Under section 
1258(c)(2)(B), the transaction is an applicable 
straddle as defined in section 1258(d)(1). 


(iii) A disposed of or terminated all the 
positions of the conversion transaction 
within 14 days and within the same taxable 
year as required by paragraph (b)(1) of this 
section. The transaction is an identified 
netting transaction because it meets the 
identification requirement of paragraph (b)(2) 
of this section. Solely for purposes of section 
1258(a), the $5,000 loss realized ($100,000 
basis less $95,000 amount realized) on the 
disposition of the XYZ stock is netted against 
the $10,200 gain recognized on the 
disposition of the forward contract. Thus, the 
net gain from the conversion transaction for 
purposes of section 1258(a) is $5,200 
($10,200 gain less $5,000 loss). Only the 
$5,200 net gain is recharacterized as ordinary 
income under section 1258(a) even though 
the applicable imputed income amount is 
$7,000. For federal tax purposes other than 
section 1258(a), A has recognized a $10,200 
gain on the disposition of the forward 
contract ($5,200 of which is treated as 
ordinary income) and realized a separate 
$5,000 loss on the sale of the XYZ stock. 

Example 2. Identified netting transaction 
with built-in loss. (i) The facts are the same 
as in Example 1, except that A had purchased 
the XYZ stock for $104,000 on May 15, 1995. 
The XYZ stock had a fair market value of 
$100,000 on December 1, 1995, the date it 
became part of a conversion transaction. 

(ii) The results are the same as in Example 
1, except that A has built-in loss (in addition 
to the $5,000 loss that arose economically 
during the period of the conversion 
transaction), as defined in section 
1258(d){3)(B), of $4,000 on the XYZ stock. 
That $4,000 built-in loss is not netted against 
the $10,200 gain on the forward contract for 
purposes of section 1258{a). Thus, the net 
gain from the conversion transaction for 
purposes of section 1258(a) is $5,200, the 
same as in Example 1. The $4,000 built-in 
loss is recognized and has a character 
determined without regard to section 1258. 

Example 3. Identified netting transaction 
with position marked to market. (i) B, a 
calendar year taxpayer, holds a portfolio of 
Treasury securities that are capital assets in 
B's hands. On December 1, 1995, B enters 
into a short futures contract on Treasury 
securities that is a regulated futures contract 
(RFC) as defined in section 1256(g)(1). 
Although the RFC and some portion of B's 
portfolio of Treasury securities (the 
conversion Treasuries) constitute a straddle 
as defined in section 1092{c), B does not 
make an election under section 1256(d) to 
have section 1256 not apply to the RFC, nor 
does B make any identification or election 
under § 1.1092(b}—-3T or § 1.1092(b)-4T 
(relating to certain identified mixed straddles 
or mixed straddle accounts, respectively). B 
maintains books and records on which, on 
December 1, 1995, it identifies the 
conversion Treasuries and the RFC as all the 
positions of a single conversion transaction 

(ii) As of December 29, 1995, the last 
business day of the taxable year, B has an 
unrealized loss on the conversion Treasuries 
of $8,000, wholly attributable to the period 
beginning December 1, 1995, and ending 
December 29, 1995,.and an unrealized gain 
on the RFC of $8,800. Under section 1256, B 
marks the RFC to market as of December 29. 
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1995. B continues to hold the conversion 
Treasuries. 

(iii) The conversion Treasuries and RFC are 
positions of a conversion transaction. Under 
section 1258(c)(1), substantially all of B’s 
expected return from the overall transaction 
is attributable to the time value of the net 
investment in the transaction. Under section 
1258{c)(2){B), the transaction is an applicable 
straddle as defined in section 1258(d)(1). 

(iv) The transaction is an identified netting 
transaction because it meets the 
identification requirement of paragraph (b}({2) 
of this section. Paragraph (b)(1) of this 
section does not apply to the transaction, 
however, because B did not dispose of or 
terminate all the positions of the conversion 
transaction within the same 14-day period in 
the same taxable year. There has been no 
disposition or termination of the conversion 
Treasuries by December 31, 1995, the end of 
B’s taxable year in which it is treated as 
having sold the RFC. - 

(v) The $8,000 excess of B’s basis in the 
conversion Treasuries over their fair market 
value on December 29, 1995, is built-in loss 
under paragraph (c) of this section. Under 
paragraph (b){1) of this section, that $8,000 
built-in loss is not available to offset later 
gain on the positions. 


(e) Effective date. This section is 
effective for conversion transactions 
entered into on or after the date of the 
filing of the final regulations with the 
Federal! Register. 

Margaret Milner Richardson, 
Commissioner of Internal Revenue. 

[FR Doc. 94-31433 Filed 12-23-94; 8:45 am] 
BILLING CODE 4830-01-U 








DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 


49 CFR Part 225 
[FRA Docket No. RAR-4, Notice No. 9] 
RIN 2130-AA58 


Railroad Accident Reporting 


AGENCY: Federal Railroad 
Administration (FRA). 

ACTION: Public regulatory conference; 
date and location change, format and 
extension of comment period. 





SUMMARY: By notice published on 
November 18, 1994 (59 FR 59744), FRA 
scheduled a public regulatory 
conference for January 9-13, 1995, at 
the Executive Inn in Sacramento, 
California, to allow interested parties 
the opportunity to further discuss issues 
related to its notice of proposed 
rulemaking (NPRM) on railroad accident 
reporting. The location for this public 
regulatory conference has been changed 
to Washington, D.C. and the dates have 
been changed to Monday, January 30, 
1995 through no later than Friday, 


February 3, 1995. FRA is also extending 
the comment period on the accident 
reporting NPRM to March 10, 1995. 
DATES: (1) Written Comments: Written 
comments filed in response to the 
NPRM must be received no later than 
March 10, 1995. Comments received 
after that date will be considered to the 
extent practicable without incurring 
additional expense or delay. 

(2) Public Regulatory Conference: A 
public regulatory conference to discuss 
particular issues raised in the NPRM 
will be held January 30, 1995 through 
no later than February 3, 1995, in 
Washington, D.C. 

ADDRESSES: (1) Written Comments: 
Written comments should identify the 
docket number and the notice number 
and must be submitted in triplicate to 
the Docket Clerk, Office of Chief 
Counsel, Federal Railroad 
Administration, 400 Seventh Street, 
S.W., Room 8201, Washington, D.C. 
20590. Persons desiring to be notified 
that their written comments have been 
received by FRA should submit a 
stamped, self-addressed postcard with 
their comments. The Docket Clerk will 
indicate on the postcard the date on 
which the comments were received and 
will return the card to the addressee. 
Written comments will be available for 
examination, both before and after the 
closing date for comments, during 
regular business hours in room 8201 of 


the Nassif Building at the above address. 


(2) Public Regulatory Conference: The 
public regulatory conference will be 
held at the following location and on 
the following dates. 

Location: Department of 
Transportation, Nassif Building, room 
3328, 400 Seventh Street, S.W., 
Washington, D.C. 

Dates: January 30, 1995 through no 
later than February 3, 1995. 


Time: beginning at 9:00 a.m. each day. 


Persons desiring to attend the 
conference should notify the Docket 
Clerk in writing at the above address or 
by telephone at (202) 366-2257 by close 
of business January 27, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Marina C. Appleton, Trial Attorney, 
Office of Chief Counsel, FRA, 400 
Seventh Street, S.W., Washington, D.C. 
20590 (telephone 202-366-0628); or 
Robert Finkelstein, Chief, Systems 
Support Division, Office of Safety 
Analysis, Office of Safety, FRA, 400 
Seventh Street, S.W., Washington, D.C. 
20590 (telephone 202-366-2760). 


SUPPLEMENTARY INFORMATION: 
(1) History and Purpose 


Following publication of the NPRM 
on accident reporting in the Federal 


Register (59 FR 42880), FRA conducted 
a series of public hearings to obtain the 
industry’s views and comments on 
specific issues addressed in the NPRM. 
Public hearings were held in 
Washington, D.C. on October 5-6; in 
Kansas City, Missouri on October 19; 
and in Portland, Oregon on November 3. 
FRA examined the issues and interests 
involved and made a preliminary 
inquiry among the hearing participants 
to determine whether additional 
hearings or regulatory meetings could be 
successful in narrowing areas of 
disagreement and exploring possible 
accommodations. Most participants 
expressed interest in continuing the 
rulemaking process by holding 
additional or supplementary regulatory 
meetings, roundtables or workshops. 
After further deliberation, FRA decided 
that an informal public regulatory 
conference would prove advantageous 
in the development of the accident 
reporting regulations. FRA also believes 
that the quality of the agency’s final rule 
will be improved by facilitating an 
exchange of ideas that may lead to 
solutions acceptable to all interested 
groups. 

(II) Methodology 


In accordance with the provisions of 
the Administrative Procedure Act (5 
U.S.C. 551 et seq.), the public regulatory 
conference is a continuation of the 
accident reporting rulemaking 
proceeding. A court reporter will take a 
verbatim transcript of the conference 
which will be placed in the public 
docket for this rulemaking. The format 
of the discussions will be informal and 
will employ a topical, interactive 
approach. The public regulatory 
conference is currently scheduled for 
one week. FRA believes the time 
allotted for this conference will prove 
more than adequate. Of course, the 
conference will conclude earlier than 
initially planned if a majority of 
participants in attendance agree that the 
key issues have been adequately 
addressed. 


(III) Participants 


FRA invites all affected parties, 
including small entities, to participate 
in the public regulatory conference. 
FRA believes that extensive comment 
from all interested parties is necessary 
to develop the most effective and 
reasonable final regulation. For this 
conference to be successful, participants 
should come prepared to discuss, at a 
minimum, the key issues identified 
below and to suggest reasonable 
alternatives to the various proposals in 
the NPRM. FRA also encourages ~~~ 
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participants to bring supporting 
documentation where appropriate. 
(IV) Key Issues 

A number of issues were raised in the 
written comments received to date and 
at the public hearings. We encourage 
interested parties to come prepared to 
respond to the following questions and 
to make any other comments or 
suggestions regarding the issues 
presented. Please note that the 
conference is not limited to these issues. 
FRA does retain the authority, however, 
to limit the issues discussed at the 
regulatory conference. 


A. Internal Control Plans (Proposed 
Section 225.33) 


The regulation proposed by FRA 
would require railroads to maintain 
written internal control plans for the 
preparation of reports required under 
part 225. Most railroad commenters 
’ believe the internal control plan in 
proposed § 225.33 is burdensome and 
recommend that a performance standard 
of 99-percent be established to replace 
the internal control plan. Dividing the 
number of reported accidents or 
incidents by the number of actual 
reportable accidents or incidents would 
yield a number (percentage) that would 
then be compared against the 99-percent 
performance level to determine actual 
performance by the railroad. 

(1) Would a performance standard 
system, in lieu of the proposed internal 
control plan, ensure FRA receives 
reliable and consistent reporting data? 

(2) How should FRA address 
accountability and enforceability if the 
carrier does not meet the 99-percent 
standard? 

(3) If a performance standard were 
adopted by FRA, penalties might be 
assessed based upon actual performance 
by the railroad. Such a penalty would 
increase geometrically for each 
percentage point below the 99-percent 
performance level, i.e., $1,000 penalty 
assessment for performance at the 98- 
percent level; $3,000 penalty assessment 
for performance at the 97-percent level; 
$9,000 penalty assessment for 
performance at the 96-percent level, etc. 
Please comment on this sliding-scale 
approach. 

4) FRA has determined that a 100- 
percent verification of reporting for a 
major railroad is not practicable given 
the size of its current work force. Even 
100-percent verification at a small 
facility might not be feasible. What is 
the minimum sample size that would be 
required before a performance standard 
should be applied? 

(5) The Association of American 
Railroads (AAR) acknowledged and 


agreed that most of its members.already 
have internal control plans in place. 
Please describe these plans in detail. 

(6) If FRA determines that a written 
internal control plan is in fact 
necessary, how would you modify the 
existing proposal? 

(7) Should the regulation indicate that 
the internal control plan be 
continuously updated and maintained? 


B. Magnetic Media Submissions 
(Proposed Section 225.37) 


The proposed rule allows railroads 
the option of reporting data by way of 
magnetic media in lieu of paper forms. 
Please refer to roposed § 225.37. 

(1) Would substitute forms be 
acceptable for verification when a 
railroad submits magnetic media? 

(2) What would be the railroad cost 
differentials for developing a new 
computer format or modifying an 
existing one? 

(3) Should “railroad-designed 
formats” for the various reporting forms 
be allowed? How would this be 
accomplished? 


C. Definitions (Proposed Section 225.5) 


FRA proposed several new definitions 
in § 225.5. Those new definitions 
warranting further discussion are listed 
below. 


1. “Worker on Duty” 


FRA proposed that a “worker on 
duty” be defined to include individuals 
who receive monetary compensation 
from the reporting railroad, or who are 
engaged in either (1) the operation of 
on-track equipment or (2) any other rail 
safety-sensitive function for reporting 
railroad as described in § 209.303. 

Similarly, a “volunteer’’ would be sort 
of service for the reporting railroad 
without receiving direct monetary 
compensation from that railroad and are 
not engaged in either (1) the operation 
of on-track equipment or (2) any other 
rail safety-sensitive function for the 
reporting railroad as described in 
§ 209.303. 

(a) Should “contractors” and 
“volunteers” in safety-sensitive 
positions be reported separately from 
“workers on duty’’? 

(b) Should a separate classification for 
“employees” remain? 

(c) A “contractor” is currently a 
separate classification for reporting 
purposes. If FRA should decide to 
delete the proposed ‘“‘worker on duty” 
classification, should ‘“‘volunteer” be 
added as a separate classification? 

(d) How would “‘hours worked” be 
calculated for contractors and 
volunteers involved in safety-sensitive 
functions? Should these hours be listed 
separately? 


z “Establishment” and “Posted” 


As proposed in the NPRM, an 
“establishment” would be defined as a 
single physical location where business 
is conducted or where services or 
operations are performed, for example, 
an operating division, general office, 
and major installation, such as a 
locomotive or care repair or 
construction facility. FRA also proposed 
in § 225.25(e) that each railroad “post” 
a listing of all reported injuries and 
illnesses for the previous month at each 
“establishment.” 

(a) If FRA determines that the 
proposed “posting” requirement is in 
fact necessary, how would you redefine 
“establishment” such that any burden to 
the railroad is minimized? 

(b) Should each railroad be required 
to identify a ‘recordkeeping 
establishment’? 

(c) Should the proposed list of 
definitions include one for “‘posted’’? 
Should that definition encompass 
“electronic posting,” wherein railroad 
workers may view accident and injury 
logs via computer? Where computers are 
not available at establishments, manual 
posting would remain a requirement. 
Please comment. 


3. “Qualified Health Care Professional” 
and ‘“‘Medical Treatment” 


As proposed, a “qualified health care 
professional” is defined as a health care 
professional operating within the scope 
of his or her license, registration, or 
certification. For example, an 
otolaryngologist is qualified to diagnose 
a case of noise-induced hearing loss and 
to identify potential causal factors, but 
may not be qualified to diagnose a case 
of silicosis. 

(a) Should the definition be narrowed 
so as to include only people with a 
medical degree, i.e., an M.D.? Should 
the definition be expanded to include 
additional individuals (e.g., physical 
therapists) as qualified health care 
professionals? 

(b) Should a railroad’s employee 
assistance officer (EAP) be considered a 
“qualified health care professional” 
when he or she provides counseling to 
an employee who has experienced 
traumatic stress from involvement in a 
serious or fatal accident? 

As proposed, “medical treatment” 
would include any medical care or 
treatment beyond “‘first aid” regardless 
of who provides such treatment. 
Medical treatment does not include 
diagnostic procedures, such as X-rays 
and drawing blood samples. 

(a) Are there other definitions of 
“medical treatment”’ that could clarify 
reportability? 
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D. Injury/tliness Reportability 


(1) How are cases involving alleged 
noise-induced hearing loss by 
employees subjected to review or 
evaluation within companies to 
determine whether FRA reportability 
criteria have been met? 

(2) Does the railroad’s reporting 
officer determine reportability of noise- 
induced hearing loss or is this 
determination made by another 
employee (e.g., industrial hygienist, 
supervisor)? If the “reportability” 
decision is made by someone other than 
the reporting officer, how is this 
decision conveyed to the reporting 
officer? 

(3) Should the proposed internal 
control plan indicate how the review of 
an alleged noise-induced hearing loss 
case is accomplished? 


E. “Recordable” Injury/Ilness 


FRA proposed to define ‘‘recordable” 
injury or illness as intending to 
encompass any condition, not otherwise 
reportable, of a railroad worker that is 
associated with an event, exposure, or 
activity in the work environment that 
causes or requires the worker to be 
examined or treated by a qualified 
health care professional. Such treatment 
would usually occur at a location other 
than the work environment. 

(1) Does this proposed definition of, 
“recordable” result in greater risk of a 
railroad supervisor exerting pressure on 
an injured or ill employee to avoid 
seeing a physician so that the injury or 
illness is not reported to FRA? 


F. “Recordable” Rail Equipment 
Accident/Incident 


Likewise, a “recordable” rail 
equipment accident/incident would 
encompass any event not otherwise 
reportable involving the operation of on- 
track equipment that causes physical 
damage to either the on-track equipment 
or the track upon which such 
equipment was operated and that 
requires the removal or repair of rail 
equipment before any rail operations 
over the track can continue. A 
“recordable” rail equipment accident/ 
incident, if not tended to, wou/d thus 
disrupt railroad service. 

(1) FRA does not wish to place an 
undue reporting burden on railroads by 
requiring them to maintain a log of 
“fender bender” accidents. What term 
or threshold could be used to capture 
these accidents in a listing or log? 

(2) What elements or fields should be 
kept in the log that would provide FRA 
inspectors with enough information to 
audit these nonreportable accidents 
without placing an undue burden on the 
railroads? 


(3) Is there a method of recording 
these accidents (below the reporting 
threshold) by means other than a 
standard form? : 

(4) Please comment on the following 
alternate definition for a “recordable” 
rail equipment accident: a “recordable” 
rail equipment accident/incident is any 
event not otherwise reportable, 
involving the operation of on-track 
equipment that causes physical damage 
to either the on-track equipment or to 
the track, roadbed, signals and/or 
structures provided such equipment 
could be safely operated to its full range 
of function without repairs. (Note: 
Incidents arising from broken knuckles, 
failed journals, and dragging equipment 
that does not cause damage beyond that 
of the item of equipment that failed, are 
not required to be “logged” on Form 
FRA F 6180.xx). 


G. Caltulation of Damage Costs 


FRA proposed that material/ 
equipment costs could be calculated 
based upon the costs of acquired new 
material, even if the railroad chooses to" 
use used or refurbished materials in its 
actual repairs. 

(1) What method(s) could be 
employed to accurately reflect the cost 
of accidents that would provide a 
comparable method of comparison 
when using refurbished equipment? 

(2) What alternative methed could be 
employed that would accurately reflect 
the severity of accidents such that when 
two identical derailments occur, they 
are reflected or rated identically even 
though their actual] repair cost using 
refurbished material are very different? 


H. Seven-Day Notification (Proposed 
Section 225.39(a)) 


FRA proposed that each railroad 
worker must notify his or her employer, 
in writing, of any reportable or 
recordable injury or illness within seven 
calendar days of incurring or obtaining 
knowledge of such injury or illness. 

(1) Should railroads require more 
immediate notice? 

(2) Should the railroad worker be 
assessed a monetary penalty for failure 
to report an accident or injury to his or 
her employer? 

(3) Should the railroad worker's 
supervisor be assessed a monetary 
penalty for failure to report a known 
accident or injury that occurred to a 
railroad worker? 

(4) With respect to “notifying his or 
her employer in writing,” would the 
seven-day provision require employees 
to complete the company’s standard 
“personal injury/iliness statement” for 


‘any alleged noise-induced hearing loss 


case? 


(5) Should proposed § 225.39(a) 
contain language that would exclude the 
employee’s “seven-day notification in 
writing requirement” in the event of 
severe injury and fatality cases when it 
may not be possible for the employee to 
comply with this provision? 


I. Notification to Worker {Proposed 
Section 225.39(b)) 


FRA proposed that each railroad shall 
provide a copy of the proposed Railroad 
Worker Injury and Illness Log (Form 
FRA F 6180.xx) to the injured or ill 
worker within seven calendar days of 
completing the log. 

(1) What steps should be taken to 
notify the employee that his or her case 
has been reported to FRA? Could this be 
accomplished without placing an 
excessive burden on the reporting 
railroad? 

(2) Should proposed § 225.39(b) 
contain language that would exclude the 
railroad from providing a copy of the 
proposed Railroad Worker Injury and 
Illness Log to the injured or ill worker 
within seven calendar days of 
completing the log when this may not 
be possible in severe injury and fatality 
cases? 


J. Recordkeeping {Proposed Section 
225.25) 


1. Logs for Recording Injuries (Proposed 
Section 225.25(a)) 


FRA proposed that each railroad shall 
maintain the Railroad Worker Injury 
and Illness Log (Form FRA F 6180.xx) 
of all reportable and recordable injuries 
and illnesses to railroad workers for 
each railroad establishment; including, 
but not limited to, an operating division, 
general office, and major installation 
such as a locomotive or car repair or 
construction facility. 

(a) What technique do railroads ' 
currently utilize to record injuries, even 
those not reportable to the FRA? 

(b) Should FRA require railroads to 
maintain the employee’s handwritten 
personal injury/illness statement on 
file? 


2. Logs for Recording Accidents 
(Proposed Section 225.25(b)) 


FRA proposed that each railroad shall 
maintain the Rail Equipment Accident/ 
Incident Log (Form FRA F 6180.xx{a)) 
and Property Damage Estimate 
Worksheet and Record (Form FRA F 
6180.xx{b)) of reportable and recordable 
collisions, derailments, fires, 
explosions, acts of God, or other events 
involving the operation of railroad on- 
track equipment, signals, track, or track 
equipment (standing or moving) that 
result in damages to railroad on-track 
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. equipment, signals, tracks, track 
structures, or roadbed, including labor 
costs and all other costs for repairs or 
replacement in kind for each railroad 
establishment. 

(a) What technique do railroads use to 
record accidents, even those not 
reportable to the FRA? 


K. Data Elements 


1. Ethnic and Gender Codes 

FRA proposed requiring the gender 
and ethnicity of the injured or ill person 
on Form FRA F 6180.55a (Railroad 
Injury and Illness (Continuation Sheet)), 
in an effort to help identify whether 
particular groups of individuals are 
more susceptible than others to certain 
injuries and illnesses, particularly as 
trespassers. 

(a) Are these elements (gender and 
ethnicity) necessary or desirable? Could 
an alternative be found that would serve 
the same purpose, such as “ability to 
read or comprehend instructions, signs, 
or warnings in English” or “ability to 
interpret non-verbal instructions, signs, 
or warnings’? 

(b) Would the collection of gender 
and ethnicity be acceptable when 
reporting trespasser injuries and 
fatalities? 


2. Cause Codes for Injuries 


(a) What additional codes could be 
used in the “Cause Code” block on the 
proposed Form FRA F 6180.55a? Is this 
block necessary or desirable? Why or 
why not? 


3. Special Study Blocks (SSB) 


FRA proposes to establish three SSB’s 
on Form FRA F 6180.54 (Rail 
Equipment Accident/Incident Report) 
for the purpose of temporarily collecting 
information on these issues of 
immediate safety concern. When one or 
more critical safety issues arise, FRA 
would notify the railroad reporting 
officers and request that they, for a 
specified time-frame, collect and report 
on the critical issues using the SSB. 
Upon expiration of the pre-defined time 
period, the SSB would not be used again 
until the next issues of immediate 
concern. 

(a) Are the SSB’s necessary or 
desirable? 

(b) What limitations should be placed 
on the SSB usage? 


4. SSB for Form FRA F 6180.57 
(Highway-Rail Grade Crossing Accident/ 
Incident Form 


(a) Should FRA add a similar special 
study block (SSB) to Form FRA F 
6180.57 to capture data on unusual or 
special situations? How could it be 
utilized? 


5. Motorist Impairment 


In order to collect more information 
on motorists involved in highway-rail 
grade crossing accidents, FRA proposed 
to amend Form FRA F 6180.57 
(Highway-Rail Grade Crossing Accident/ 
Incident Report) to require information 
under the heading “Motorist,” if known, 
on the motorist’s age and gender, and 
whether the motorist was impaired by 
alcohol or drugs at the time of the 
accident/incident. 


(a) How readily available is this 
information? 


(b) How many times has a railroad 
been denied access to a police report? 
Please cite specific instances. 

(c) Does the claim department 
investigate every grade crossing 
accident? 


(d) Is there another source for this 
information? FHWA or NHTSA? Could 


the two data bases be linked? 


6. Signal Failure and Whistle Bans 


FRA proposes to add two new 
questions to the Highway-Rail Grade 
Crossing Accident/Incident Report 
(Form FRA F 6180.57) to gather 
information on whistle bans and signal 
system failures. New block “34” asks 
whether a whistle ban. was in effect and 
observed at the time of the accident/ 
incident. New block “35” asks whether 
there was a signal system failure within 
the last seven calendar days up to and 
including the day of the accident. The 
codes for completing both items would 
be included in the FRA Guide. 


(a) Are the proposed blocks for 
“Signal Failure” and “Whistle Ban” 
necessary? Why or why not? 


(b) Should Form FRA F 6180.57 also 
collect responses for situations where 
the motorist is “trapped by other motor 
vehicle traffic” at the time of the 
highway-rail grade crossing accident? 


7. Specific Location of the Accident 


(a) Would a requirement for 
additional accident location information 
(based on the host railroad’s timetable, 
the division, sub-division, specific track 
segment name or timetable designation, 
and milepost number where the 
accident/incident occurred) provide 
sufficient information to pinpoint the 
accident site? 


(b) Would a requirement for the 
specific latitude and longitude of the 
accident site be beneficial? Why or why 
not? 


(c) Which of the above would prove 
least burdensome to the railroad 
industry? ae 


L. Access to Records (Proposed Section 
225.41) 


FRA proposed in § 225.41 that all 
reports, logs, plans, and records 
(including relevant claims and medical 
records) provided for in part 225 shall, 
upon request, be made available to any 
representative of the Federal Railroad 
Administration or of a State agency 
participating in investigative and 
surveillance activities under part 212 of 
this chapter, for examination and 
photocopying in a reasonable manner 
during normal business hours at a 
central location(s) identified pursuant to 
proposed § 225.27(c). 

- (1) What part(s) of a worker’s medical 


_ records should be exempt from 


disclosure to the FRA inspector? 

(2) Does your railroad have a 
centralizéd claims department or 
individual claims offices scattered 
throughout the system? 

(3) Does your main claims office have 
all information that the individual claim 
representative has, or is the entire file 
forwarded only when closed? 

Issued in Washington, D.C., on December 
20, 1993. 

Jolene M. Molitoris, 

Federal Railroad Administrator. 

{FR Doc. $94—31738 Filed 12—23—94; 8:45 am] 
BILLING CODE 4910-06- 





National Highway Traffic Safety 
Administration 


49 CFR Part 571 
[Docket No. 94-97; Notice 01] 
RIN 2127—AF40 


Federal Motor Vehicle Safety 
Standards; Roof Crush Resistance 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA) DOT. 
ACTION: Request for comments. 


SUMMARY: Ford Motor Company (Ford) 
and the Recreation Vehicle Industry 
Association (RVIA) have each submitted 
petitions asking NHTSA to clarify some 
provisions in the roof crush resistance 
standard. Specifically, both these 
petitioners suggested changes to the 
current specifications for placing the 
load plate on vehicles during 
compliance testing, particularly vehicles 
with sloped aerodynamic roofs or raised 
roofs, NHTSA has granted both of these 
petitions. 

This notice asks the public for its 
views and comments on what changes, 
if any, are needed to the roof crush 
resistance standard. NHTSA will 
consider all such comments together 
with the petitions in deciding what 
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regulatory changes, if any, may be 
appropriate for the roof crush resistance 
standard. 

DATES: Comments on this notice must be 
received by NHTSA no later than 
February 10, 1995. 


ADDRESSES: Comments should refer to 
the docket and notice number shown in 
the heading of this notice and be 
submitted to: NHTSA Docket Section, 
Room 5109, 400 Seventh Street, SW., 
Washington, DC 20590. Docket hours 
are 9:30 a.m. to 4 p.m. Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Glen Rains, Office of Vehicle Safety 
Standards, NRM-14, NHTSA, 400 
Seventh Street, SW., Washington, DC 
20590. Dr. Rains can be reached by 
telephone at (202) 366-5277. 


SUPPLEMENTARY INFORMATION: 
Background ~ 


Standard No. 216 (49 CFR 571.216) 
sets forth roof crush resistance 
requirements that must be met by 
passenger cars, trucks, buses, and 
multipurpose passenger vehicles with a 
GVWR of 6000 pounds or less. The 
purpose of the standard, as stated in S2 
of the standard, is “to reduce deaths and 
injuries due to the crushing of the roof 
into the passenger conmipartment in 
rollover accidents.” 

Standard No. 216 seeks to achieve this 
purpose by requiring vehicles to be 
certified as complying with a 
performance test in which a load of 1 
times the unloaded vehicle weight (up 
to a maximum of 5000 pounds for 
passenger Cars) is applied to the vehicle 
roof by means of a rigid unyielding 
block whose lower surface consists of a 
flat rectangle 30 inches wide and 72 
inches long. 

During the test, the plate is required 
to be positioned so that: 

(1) When viewed from the side of the 
test vehicle, the test plate is angled 5° 
toward the front of the vehicle; 

(2) When viewed from the front of the 
test vehicle, the test plate is angled 25° 
below the horizontal on the side of the 
vehicle to which the test plate is 
applied; and 

’ (3) The initial contact point of the test 
plate with the test vehicle roof is 10 
inches from the forwardmost point of 
the test plate. 

The test plate orientation and 
placement are illustrated in Figure 1 of 
Standard No. 216. 

These requirements were initially 
proposed in a notice published on 
January 6, 1971 (36 FR 3) and are 
patterned after the specifications in the 
Society of Automotive Engineers (SAE) 
Standard J374. At that time, most 


vehicle roofs were less rounded than 
today’s designs, and there were no 
raised-roof vehicles to be tested. Thus, 
the specifications for positioning the 
test plate ensured that it would be 
positioned to measure the roof’s 
strength in the A-pillar region and to 
ensure that the strength was sufficient to 
prevent sudden collapse of the roof 
above the A-pillars and front seating 
areas during rollovers. 


Petitions 
A. RVIA 


RVIA recently submitted a petition 
asking that vans, motor homes and other 
multipurpose passenger vehicles, 
trucks, and buses that have raised roofs 
and that are now subject to Standard 
No. 216 be tested according to the 
requirements of Standard No. 220, 
School Bus Rollover Protection. 
Standard No. 220 subjects vehicles to 
the same force on the roof as does 
Standard No. 216 (17/2 times the 


~ unloaded vehicle weight), but the force 


is applied differently. The test plate 
used in Standard No. 220 is larger than 
the 30x72 inch plate used in Standard 
No. 216. In addition, instead of 
concentrating the load in the vicinity of 
the A-pillars the test load is evenly 
distributed over the entire roof in 
Standard No. 220. 

RVIA used the following arguments to 
support its petition: 

(1) There are several van conversions 
currently produced with raised roofs 
that are subject to Standard No. 216. 
Such vehicles include conversions of 
the Plymouth Voyager, Doge Caravan, 
Chrysler Town & Country, Chevrolet 
Astro, and GMC Safari minivans. 
Because of the raised roof configuration, 
the load plate for the test cannot be 
placed according to the specified 
procedure in the standard. 

(2) Since the original vehicles, prior to 
conversion that raises the roof, have 
been certified as complying with 
Standard No. 216, the A-pillar strength 
will have already been demonstrated. 
Testing to Standard No. 220 after raising 
the roof would then tést the strength of 
the entire roof structure. 


B. Ford 


Ford recently submitted a petition 
focused on what it believes is an 
anomaly with the current positioning 
procedures for the test plate in Standard 
No. 216. Ford indicated that several of 
its models with aerodynamic roof 
designs have roof slopes greater than 5° 
at the forward edge of the roof. The test 
plate is required to be angled 5° of the 
forward edge of the roof. The effect of 
the slope on these aerodynamic roof 


designs is that the initial point of 
contact between the roof and the test 
plate is moved several inches behind 
the A-pillar when the test plate is 
positioned according to the current 
placement procedure. Ford believes this 
rearward movement of the initial 
contact point is contrary to the agency’s 
intent when it initially promulgated the 
standard. 

Ford argued that additional support 
for this argument can be found in S6.2 
of Standard No. 216, which specifies the 
test plate should be applied by 
“(o)rient(ing) the test device as shown 
in Figure 1* * *” Figure 1 clearly 
shows the test plate is applied at the 
front corner of the roof. Thus, for 
vehicles with sloped, aerodynamic 
roofs, there is a conflict between Figure 
1, which positions the test plate forward 
of the leading edge of the roof, and 
S6.2(d), which specifies that the test 
plate should be positioned with 
reference to the initial point of contact, 
even if that point is rearward of the 
leading edge of the roof. Ford 
acknowledged that NHTSA has 
addressed this conflict in an October 3, 
1980 interpretation, in which the agency 
said that the language of S6.2(d) should 
be used to position the test plate, even 
if that means the test plate will not be 
forward of the A-pillar or the roof’s 
leading edge. Ford indicated that it has 
followed this interpretation, but it does 
not believe that such an interpretation 
results in improved roof crush 
performance when vehicles are in use 
on the public roads. 

Ford asked in its petition that S6.2(d) 
of Standard No. 216 be amended to 
specify that the leading edge of the test 
plate should always be placed over the 
leading edge of the vehicle roof. Ford 
proposed the following language: 

The initial contact point, or center of the 
initial contact area, is on the longitudinal 
centerline of the device. A plane 
perpendicular to the lower surface of the test 
device and 25 mm rearward of the front edge 
of the lower surface passes through the 
rearmost point of the opening in the body 
sffucture for the windshield. 


Agency Response to the Petitions 


NHTSA believes that both of these 
petitions raise issues that should be 
examined further. RVIA believes the 
requirement to move the test plate 
rearward of the A-pillar on conversion 
vans with raised roofs imposes needless 
and significant burdens on second-stage 
manufacturers. Ford believes the 
requirement to move the test plate 
rearward of the A-pillar on vehicles 
with aerodynamic roofs is contrary to 
the agency’s original intent and results 
in a less stringent test of the A-pillars’ 
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strength. both of these are relevant 
issues. Accordingly, the agency has 
granted both the RVIA and Ford 
petitions. NHTSA is now conducting a 
research program to investigate the test 
methods described in these petitions 
and to see if the current test procedures 
are suitable for vehicles with raised or 
contour roofs, or if some changed test 
procedures are needed. 

The fact that the agency has granted 
these petitions does not mean that the 
requirements of the standard will 
necessarily be modified. NHTSA has 
undertaken to investigate this issue 
more carefully and, after the conclusion 
of this investigation, will decide 
whether it should propose any 
modifications to the test procedure. In 
the meantime, manufacturers must 
continue to certify their vehicles for 
compliance according to the existing 
requirements of Standard No. 216 
unless and until some modified 
requirements are in place. 

urther, the fact that the agency has 
granted these petitions does not mean 
that NHTSA agrees with all that is said 
in these petitions. For instance, the 
RVIA petition asks that Standard No. 
220 test for roof crush resistance be 
substituted for the current Standard No. 
216 test for roof crush resistance. 
NHTSA is concerned that such a 
substitution could result in a less 
stringent test over the front seating 
positions, or may not be appropriate to’ 
evaluate the strength of the pillars for 
crush resistance. Standard No. 220 was 
developed for school buses and it 
assesses the roof crush protection 
afforded for the entire seating area. It 
does this by using a test procedure that 
loads the entire roof structure, including 
A-, B-, and any other pillars in the 
vehicle. 

By way of contrast, Standard No. 216 
is applicable to smaller vehicles. Front 
seat occupants experience the vast 
majority of deaths and injuries in these 
vehicles. To address this, a test 
procedure was developed to assess the 
roof crush protection afforded to front 
seat occupants. The test procedure 
concentrates the load in the vicinity of 
one of the A-pillars to simulate the most 
severe impact condition that a pillar 
would experience in a rollover crash. 

It appears, then, that substituting the 
Standard No. 220 test for raised roof 
vehicles instead of the Standard No. 216 
test, would trade off increased roof 
crush protection for rear seat occupants 
in those vehicles, with diminished 
protection for front seat occupants. 
However, there is no supporting 
information in the RIVA petition that 
quantifies either how much protection 
front seat occupants might lose or how 


much protection rear seat occupants 
might gain from this substitution. The 
agency will examine this carefully in its 
research before deciding whether to 
consider any change to the current test 
requirements. 

In addition, RVIA suggested that the 
strength of the A-pillars in the vehicle 
that is converted by its members would 
be demonstrated by the original vehicle 
manufacturer’s certification for the 
vehicle that complied with Standard 
No. 216. The agency is not convinced at 
this point that this conclusion is valid 
because the agency has no data to prove 
or disprove that the roof strength in the 
area of the A-pillars is affected by raised 
roof conversions. RVIA provided no 
such data in its petition in support of 
their claim. 

In its petition, Ford did provide some 
test data, although they were very 
limited. Ford provided roof crush test 
results for two prototypes of a new 
vehicle design. In one, the test plate was 
positioned according to the current 
Standard No. 216 procedures. In the 
second, the front edge of the test plate 
was positioned 100 mm behind the front 
corner of the roof (closer to the A-pillar 
structure). The test results from the 
latter procedure produced a peak force 
that was 49 percent higher than the peak 
force produced using the current 
positioning procedure, within 5 inches 
of crush. When following Standard No. 
216 test procedures, the test plate was 
positioned 150 mm behind the 
windshield opening, completely 
missing the A-pillar and leading edge of 
the roof. 

Ford’s petition indicates that its 
proposed change to the language of 
S6.2(d) would consistently locate the 
test place one inch forward of the 
rearmost edge of the front windshield 
opening, thereby reducing test 
variability and ensuring that the test 
plate is positioned ahead of the roof’s 
leading edge. NHTSA notes that while 
this would position the test plate over 
the leading edge of the roof, it would 
not necessarily load the roof at the 
rearmost windshield opening. Ford’s 
proposed change retained the same test 
plate angles currently specified in 
Standard No. 216, which means the 
initial contact point for the test plate on 
the roof would be the same as at 
present. In other words, it appears to 
NHTSA that Ford’s proposal would 
ensure the consistent orientation of the 
test plate over the front of the roof, but 
would not ensure that area of the roof 
would be tested. Further, the agency is 
uncertain whether the proposed test 
plate positioning one inch forward of 
the rearmost edge of the front 
windshield opening would be an 


improved test for all vehicles with 
uncommon roof shapes or whether it 
would reduce the stringency of the 
current test procedure. 


Areas in Which the Public’s Ideas and 
Information Are Requested 


The agency is interested in comments 
on the changes requested in both the 
Ford and RVIA petitions. Therefore, the 
agency is seeking from all interested 
parties comments on the two proposals 
along with any available test data to 
substantiate or refute those proposals. 
The agency is also interested in other 
ways to accommodate aerodynamically 
sloped and raised roof vehicles. For 
instance, should the angles at which the 
test plate is applied and/or the size and 
shape of the test plate itself be changed? 
If the plate size were reduced or if the 
plate shape were changed to circular, 
the test plate could be placed over the 
A-pillar region on raised roof vehicles. 

tandard No. 216 currently provides 
that the test plate shall be angled 5° 
toward the front of the vehicle, when 
viewed from the side of the test vehicle. 
This angle could be changed sufficiently 
to ensure the test plate would contact 
the A-pillar region, with the new angle 
based on an analysis of real world 
crashes and roof geometries. 

The agency is also interested in any 
other approaches the public might wish 
to suggest in this area. As always, the 
most helpful comments will be those 
that set forth data to substantiate the 
position taken in the comment. NHTSA 
would like to alert commenters that the 
agency will not propose any changes to 
Standard No. 216 test procedures until 
the agency is satisfied that data and 
analysis show the changes will not 
reduce real world safety protection for 
vehicle occupants. 


Submission of Comments 


Interested persons are invited to 
submit comments in response to this 
request for comments. It is requested but 
not required that 10 copies be 
submitted. 

All comments must not exceed 15 
pages in length (49 CFR 553.21). 
Necessary attachments may be 
appended to these submissions without 
regard to the 15-page limit. This 
limitation is intended to encourage 
commenters to state their positions and 
arguments concisely. 

If a commenter wishes to submit 
certain information under a claim of 
confidentiality, three copies of the 
complete submission, including 
purportedly confidential business 
information, should be submitted to the 
NHTSA Chief Counsel, Room 5219, 400 
Seventh Street, SW., Washington DC 
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20590, and seven copies from which the 
pupenens confidential information 

as been deleted should be submitted to 
the Docket Section at the street address 
given above. A request for 
confidentiality should be accompanied 
by a cover letter setting forth the 
information specified in the agency’s 
confidential business information 
regulation (49 CFR part 512). 

Comments on this notice will be 

available for inspection in the docket. 
NHTSA will continue to file relevant 
information as it becomes available in 
the docket after the closing date. Those 
persons desiring to be notified upon 
receipt of their written comments in the 
Docket Section should enclose, in the 
envelope with their comments, a self- 
addressed stamped postcard. Upon 
receipt, the docket supervisor will 
return the postcard by mail. 

Authority: 49 U.S.C. 30111, 30168, 


delegations of authority at 49 CFR 1.50 and 
49 CFR 501.8. 


Issued on December 20, 1994. 
Barry Felrice, ; 
Associate Administrator for Rulemaking. 
{FR Doc. 94~—31739 Filed 12—23—94; 8:45 am] 
BILLING CODE 4910-69-P-™ 








DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 


Endangered and Threatened Wildlife 
and Piants; 12-Month Finding for a 
Petition to List As Endangered or 
Threatened the Contiguous United 
Siates Population of the Canada Lynx 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of 12-month petition 
finding. 





SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces a 12-month 
finding for a petition to add the 
contiguous United States population of 
the Canada lynx (Lynx canadensis) to 
the List of Threatened and Endangered 
Species. The Service finds the 
petitioned action of listing the Canada 
lynx in the 48 contiguous States is not 
warranted. 

DATES: The finding announced in this 
document was made on December 20, 
1994. 

ADDRESSES: Information, comments, or 
questions concerning this petition 
should be submitted to the Regional 
Director, P.O. Box 25486, Denver 


Federal Center, Denver, Colorado 80225. 


The petition, 12-month finding, _ 
- supporting data, and comments are 


available for public inspection, by 
appointment, during normal business 
hours at the above address. 

FOR FURTHER INFORMATION CONTACT: 
Ralph Morgenwick, Regional Director, 
Region 6, telephone (303) 236-8189. 


SUPPLEMENTARY INFORMATION: 


Background 


Section4(b)(3){B) of the Endangered 
Species Act (Act) of 1973 as amended 
(16 U.S.C. 1531 et seq.), requires that, 
for any petition to revise the List of 
Threatened and Endangered Species 
that contains substantial scientific or 
commercial information indicating that 
the petitioned action may be warranted, 
a finding must be made within 12 
months of the date of receipt of the 
petition on whether the petitioned 
action is (i) not warranted, (ii) 
warranted, or (iii) warranted but 
precluded by the efforts to revise the list 
and expeditious progress is being made 
in listing and delisting species. Upon 
making the finding, a notice shall be 
promptly published in the Federal 
Register. With this notice, the Service 
announces its 12-month finding on the 
petition to list the Canada lynx is not 
warranted. This finding is based on 
various documents, including published 
and unpublished studies, agency files, 
field survey records, and consultations 
with other Federal and State agencies. 
This notice summarizes information 
contained in the 12-month finding and 
represents the conclusion of the 
Service’s status review. 

In August 1991, the U.S. Fish And 
Wildlife Service (Service) received a 
petition from several conservation 
organizations requesting that the Service 
list the lynx of the North Cascades 
ecosystem as an endangered species and 
designate critical habitat. 

On October 6, 1992, the Service 
published a gotice of a petition finding 
indicating that there was not substantial 
information to indicate that listing the 
North Cascades population of the 
Canada lynx as endangered may be 
warranted (57 FR 46007). On July 9, 
1993, the Service published a notice of 
a second finding on the North Cascades 
petition after evaluating new 
information and again found that there 
was not substantial information to 
indicate that listing the population may 
be warranted (58 FR 36924). 

Following publication of the notice, 
the petitioners filed suit challenging the 
finding. A settlement agreement was" 
reached on November 30, 1993. where 
the Service agreed to conduct a full 
status review of the lynx throughout its 
range in the lower 48 States and to 
determine whether it qualified as 


endangered or threatened pursuant to 16 
U.S.C. Part 1533(a). On February 2, 
1994, the Service published a notice (59 
FR 4887) announcing continuation of a 
status review initiated in 1982. The 
Service reviewed and considered public 
comments during its evaluation of the 
status of the lynx in the contiguous U.S. 

A petition dated April 23, 1994, was 
received by the Service from the 
Biodiversity Legal Foundation on April 
27, 1994. The petition requested that the 
conterminous U.S. population of the 
North American lynx (Felis lynx 
canadensis) be listed as a threatened or 
endangered species. The petition 
provided numeroys reasons for why the 
Canada lynx population in the 
contiguous U.S. should be added to the 
List of Threatened and Endangered 
Species. The petitioners also requested 
that the southern Rocky Mountain 
population of the lynx be protected by 
emergency listing because it is severely 
imperiled, the population level is low, 
and it is reproductively isolated. 

Notice of a 90-day finding published 
in the August 26, 1994, Federal Register 
(59 FR 44123) found that there was 
substantial information to indicate that 
listing the contiguous population of the 
Canada lynx may be warranted. 
However, the notice also indicated that 
the petition did not present substantial 
information to indicate the emergency 
listing of the Canada lynx in the 
southern Rockies is warranted. 

The lynx, generally considered rare 
because of its secretive nature, is 
actually common throughout its 
Northern American range. Lynx occupy 
the boreal regions of North America, 
commonly referred to as the Canadian 
and Hudsonian Life Zones. These 
habitats are characterized by dense 
coniferous forests and wet bogs. Cold 
climates, deep snow, and wildfire are 
major influences on these habitats. Lynx 
are found within these habitats from 
Newfoundland, Labrador, and Quebec 
on the east to Alaska and British 
Columbia on the west; from the Arctic 
treeline south into portions of the 
contiguous U.S. (Brittell et al. 1989). 

Specific to the U.S., lynx distribution 
represents the fringe of the population 
occurring in its historic range. 
Consequently, the lynx does not 
commonly occur within this southern 
limit of its range due to the lack of 
favorable habitats. Favorable habitat 
conditions for the lynx dissipate with 
decreasing latitude, Thus, the lynx is 
restricted to higher elevations the more 
southern the latitude. The most 
southern range extensions for the 
species are found in the Rocky 
Mountains and associated high 
elevations. The distribution and 
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population numbers of the lynx closely 
follow that of the snowshoe hare, its 
primary food item. During population 
highs, snowshoe hare may occupy 
marginal habitats thereby, allowing the 
lynx to widen their distribution (Brittell 
et al. 1989). During years of abundance, 
lynx may extend their distribution and 
occur in higher densities along the 
southern extension of their range. This 
fluctuation of population size and 
distribution is attributed to dispersal of 
predominately young animals from the 
resident Canadian population. Local 
“irruptions” or invasions of lynx have 

- been reported in the northern U.S. 
following population highs further 
north in Canada. Population cycles may 
not be as noticeable in the southern 
extremes of the lynx range because such 
habitat is not an important part of its 
range and U.S. resident populations are 
initially low. 

The historic range of the lynx in the 
contiguous U.S. has generally been 
recognized as including New England 
(Maine, New Hampshire, Vermont and 
New York), the Great Lakes (Michigan, 
Wisconsin and Minnesota), the Rocky 
Mountains (Idaho, Montana, Wyoming, 
Utah, and Colorado) and the Northwest 
Region (Washington and Oregon). There 
is evidence that presence of lynx in the 
contiguous U.S. corresponded to cyclic 
dispersals from Canada (particularly in 
the Great Lakes region). Thus, the 
Service believes that some of these 
States within the species’ historic range 
never supported viable resident 
populations of lynx over time. 

The Northeastern and Great Lakes 
forests are sub-boreal forests and 
therefore fire regimes, important for the 
creation of snowshoe hare habitat, do 
not function as in true boreal forests. 
Most of these original sub-boreal forests 
were destroyed by lumbering and 
agricultural activities by the late 1880’s 
and early 1900’s. The lynx was already 
extirpated from the New England States 
(except for Maine) by the turn of the 
century. 

Lynx were extremely scarce in the 
first half of the century in Montana. By 
1979, the population was estimated to 
be between 1800 and 2500 animals. 
Lumbering activities and wildfire of the 
early 1920’s, has affected Montana’s 
present population of lynx which is the 
largest in the contiguous U.S. Montana 
also has the largest amount of available 
habitat (Giddings 1994). In the Cascades 
(Northwest Region), lynx benefit from 
relative isolation of large undisturbed 
tracts of habitat (approximately 3,673 
square miles) and in the State of 
Washington, there is about 6,500 square 
miles of lynx habitat (Brittell et al. 
1989). 


The Canada lynx (Lynx canadensis) is 
one and the same species (a monotypic 
species) throughout its entire range in. 
North America. The term “species” 
under the Act includes any subspecies 
of fish, wildlife, and plants, and any 
distinct population segment of any 
species of vertebrate fish and wildlife 
which interbreeds when mature. The 
Service limited it status review of the 
lynx to the 48 contiguous States, as 
directed in the settlement agreement 
and requested in the petition. 


Summary of Factors Affecting the 
Species 

The following is a summary and 
discussion of the five factors set forth in 
section 4(a)(1) of the Act and their 
applicability to the current status of the 
Canada lynx in the contiguous 48 States. 


A. Present or Threatened Destruction, 
Modification, or Curtailment of Its 
Habitat or Range 


The Canada lynx is widely distributed 
throughout the northern boreal foregjs of 
Canada and Alaska. Its extreme 
southern limits are the U.S./Canada 
border areas with the southern-most 
extensions found in the Rocky 
Mountains. Historically, lynx 
populations were minimal in the 
contiguous U.S. due to a lack of suitable 
habitat. During years of lynx abundance 
in Canada increased densities of 
resident populations resulted along the 
southern boundary of its range. There is 
evidence that the increased presence of 
lynx in the contiguous U.S. corresponds 
to cyclic dispersals from Canada. At the 
turn of the century and especially in the 
Northeastern portion of the U.S., habitat 
loss due to human settlement and forest 
clearing reduced the southern range of 
the lynx. Since the 1970’s, this trend has 
reversed in some States. Presently, 
Maine, Montana and Washington have 
resident lynx populations. In Montana 
prior to 1950, lynx were considered to 
be extremely rare. Today, however, an 
estimated 700 to 1,050 lynx could 
occupy approximately 37,000 square 
miles of montane forest habitat in 
Montana (Giddings 1994). 


B. Overutilization for Commercial, 
Recreational, Scientific, or Educational 
Purposes 


In the contiguous U.S., lynx inhabit 
fairly remote, isolated areas. Before 
1977, pelt prices were low, 
approximately $12.00 a piece and lynx 
were harvested incidental to other 
furbearers. In 1977, all felids, including 
lynx, were listed in Appendix II of the 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora (CITES). Appendix II species may 


be internationally traded provided 
CITES export permits are issued. The 
issuance of permits provides a means of 
monitoring trade and determining if it is 
having a significant impact on the 
species. In-conjunction with CITES, 
States are required to have a 
management program and a harvest 
season for the species. Presently only 
five States have a trapping season for 
lynx—Alaska, Idaho, Minnesota, 
Montana, and Washington. In 1984, 
Minnesota closed its lynx season and 
Washington followed suit in 1990. 
Presently only Idaho and Montana of 
the lower 48 States allow a limited 
annual harvest of two and three 
animals, respectively. These quotas 
include the incidental take of lynx by 
bobcat trappers. From 1982 to 1992, 
only three lynx were trapped in Idaho. 
From 1993 to 1994, only four animals 
were taken in Montana. These low 
harvest levels are contributed to the low 
level of hunting and trapping occurring 
in the remote areas inhabited by lynx. 
Hunting and trapping pressure on the 
lynx has been historically low in the 
U.S. and there is little evidence that 
these activities pose a threat to the 
continued existence of this species in 
the wild. 


C. Disease or Predation 


The Canada lynx could be displaced 
or eliminated by expansion of 
competitors such as the bobcat (Lynx 
rufus) or coyote (Canis Jatrans) into 
their present range. However, lynx are 
more restricted to areas that receive 
deep snow cover where they are more 
highly adapted than are bobcats. Neither 
disease nor predation is known to be a 
threat to the lynx. 


D. The Inadequacy of Existing 
Regulatory Mechanism 


The lynx is protected in each State 
where it occurs in the lower 48 
contiguous States. Seven States classify 
it as threatened or endangered or a 
species of concern. Idaho and Montana 
have a trapping season with annual 
Statewide harvest quotas of two and 
three animals, respectively. Hunting and 
trapping with dogs and taking with 
firearms is illegal in every State except 
one in which the lynx occurs. Few if 
any States ever had a bounty system for 
the species. In addition to State 
protection, the lynx has been listed in 
Appendix II of CITES since 1977, and 
its status and harvest levels have been 
monitored by the Service's Office of 
Scientific Authority. 
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E. Other Natural or Manmade Factors 
Affecting its Continued Existence 


Lynx distribution has not significantly 
changed from historic ranges except for 
periodic peripheral shifts of distribution 
with cyclical changes of its chief prey, 
the snowshoe or varying hare (Lepus 
americanus), and local losses due to loss 
of habitat in southern-most areas. Fire 
suppression in the contiguous 48 States 
has had some effect on lynx numbers; 
since early successional! habitats are 
important to lynx due to a greater 
abundance of snowshoe hares in these 
areas. Although early regeneration 
stages of habitat are preferred by hares, 
lynx hunt primarily in more open 
mature and later successional stages of 
forest. 

Finding 

The Act requires the Service to make 
determinations regarding listings solely 
on the basis of the best available 
scientific and commercial data after 
conducting a review of the status of the 
species and after taking into account 
those efforts being made by State and 
Federal agencies to protect the species. 
The Act also allows for the Service to 
list “distinct population segments” of 
vertebrate fish and wildlife. 

The Service was petitioned to list the 
Canada lynx in the 40 contiguous States 
as a vertebrate population pursuant to 
the Endangered Species Act. The 
Service conducted a status review of the 
Canada lynx in the contiguous U.S. 
After carefully evaluating the best 
available scientific and commercial 
information regarding the past, présent 
and future threats faced by this species, 
the Service finds that listing of the 
Canada lynx in the contiguous U.S. is 
not warranted. The Service also finds 
that the petition did not present 
substantial information that the 
southern Rocky Mountain population of 
the Canada lynx meets the definition of 
a “species” under section 3(15) of the 
Act. 

The Canada lynx is naturally low 
density-occurring carnivore throughout 
the northern boreal forests of Canada 
and Alaska with its extreme southern 
limits occurring south of the U.S./ 
Canada border. It was never a common 
species in the contiguous U.S. because 
of limited suitable habitat and, except 
for in Maine, Montana and Washington, 
little evidence of breeding populations 
south of the border exists. Presence of 
the species in most of the contiguous 48 
States corresponds to cyclic dispersals 
from Canada. 

At the turn of the century, habitat loss 
due to human settlement and forest 
clearing reduced the range of lynx in. 


southern areas. However, the lynx 
currently occupies much of its original 
historic range. The Service is unable to 
substantiate that trapping, hunting, 
poaching, and present habitat 
destruction threaten the continued 
existence of the lynx in the wild in the 
contiguous U.S. Consequently, the 
Service finds that listing the Canada 
lynx in the contiguous U.S. is not 
warranted. The Service’s 12-month 
finding contains more detailed 
information regarding the above 
decisions. A copy may be obtained from 
the Division of Endangered Species _ 
ADDRESSES section). 

A draft notice of our finding is 
attached for your review and prompt 
publication in the Federal Register. The 
petitioners will be notified of our 
finding upon its publication. 


Author 


This document was prepared by (see 
ADDRESSES section). 

Authority . 

The authority for this action is the 
Endangered Species Act (16 U.S.C. 1531 
et seq.). 

Dated: December 20, 1994. 

Mollie H. Beattie, 

Director, Fish and Wildlife Service. 

{FR Doc. 94-31740 Filed 12-23-94; 8:45 am] 
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50 CFR Part 17 


Endangered and Threatened Wiidlife 
and Plants; Reopening of Comment 
Period on Data Pertaining to the 
Subspecies Taxonomy of the 
California Gnatcatcher 


AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Notice of reopening of public 
comment period. 


SUMMARY: The U.S. Fish and Wildlife 
Service (Service) gives notice that the 
comment period on the data pertaining 
to the subspecies taxonomy of the 
California gnatcatcher is reopened 
through January 26, 1995. The Service 
has reopened the comment period to 
ensure that the public may review and 
comment on significant comments and 
analyses received during the original 
public comment period, which was 
open from June 2, to December 1, 1994. 
DATES: Comments and materials must be 
received by January 26, 1995. 
ADDRESSES: Comments-and materials 
concerning the original public 
comments and analyses should be 
submitted to the U.S. Fish and Wildlife 
Service, Carlsbad Field Office, 2730 





_ Loker Avenue West, Carlsbad, California 


92008. The data, original and 
subsequent public comments, and other 
materials received will be available for 
public inspection during normal 
business hours at the above address. 
FOR FURTHER INFORMATION CONTACT: 
Gail Kobetich, Field Supervisor, at the 
address listed above (telephone 619/ 
431-9440, facsimile 619/431-9624). 


SUPPLEMENTARY INFORMATION: 
Background 


On March 30, 1993, the U.S. Fish and 
Wildlife Service (Service) published a 
final rule in the Federal Register 
determining the coastal California 
gnatcatcher to be a threatened species 
(58 FR 16741). In its decision to the list 
the gnatcatcher, the Service relied, in 
part, on taxonomic studies conducted 
by Dr. Jonathan Atwood of the Manomet 
Bird Observatory, Manomet, 
Massachusetts. As is the standard 
practice in the scientific community, the 
Service did not request, nor was it 
offered, the data collected and used by 
Dr. Atwood in reaching his conclusions. 
Instead, the Service depended upon the 
conclusions published by Dr. Atwood in 
a peer-reviewed scientific article on the 
subspecific taxonomy of the California 
gnatcatcher (Atwood 1991). 

In response to a suit filed by the 
Endangered Species Committee of the 
Building Industry Association of 
Southern California and other plaintiffs, 
the United States District Court of the 
District of Columbia vacated the listing 
of the coastal California gnatcatcher 
because the Service did not make 
available Atwood’s data for public 
review and comment. In response to the 
court decision, Dr. Atwood released his 
data to the Service, which the agency 
made available to the public for review 
and comment on June 2, 1994 (59 FR 
28508). On June 16, 1994, the court 
reinstated threatened status for the 
coastal California gnatcatcher until the 
Secretary of the Interior determines in a 
finding whether the listing should be 
revised or revoked in light of his review 
of the subject data and public comments 
received during the comment period. As 
a result of the court orders of July 27, 
1994, and September 30, 1994, the 
Service extended the comment period to 
December 1, 1994, (59 FR 38426, 59 FR 
44125, and 59 FR 53628). 

The Service received 11 substantive 
comments in response to the request for 
public comments on Dr. Atwood’s data 
and analysis. Of particular note, Dr. 
William Link mathematician, and Grey 
Pendleton, biometrician, with the 
National Biological Survey (NBS) 
conducted new analyses of these data 
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and presented it in a report (Link and 
Pendleton 1994). Their four conclusions 
were: 


(1) That the morphological characters 
in Atwood’s data set vary along the 
geographical gradient, 


(2) That the changes in characters are 
more reasonably represented by discrete 
groupings than by a gradual pattern of 
change, and are thus consistent with the 
existence of subgroups within the 
population, 

_(3) That there is at least 1 break north 
of site 5 (Atwood’s BG27) 
{approximately 30° N latitude], and 


(4) That there-is at least 1 break south 
of site 5. © ‘ 


Moreover, the Service received two 
additional statistical analyses (Dr. 
Atwood; and Dr. Karen Messer, 
Department of Mathematics, California 
State University, Fullerton) that 
supported a southern terminus of 30° N 
latitude for the coastal California 
gnatcatcher. However, the Service 
received three significant comments 
that, for various reasons, did not 
support such a southern terminus (Dr. 
George Barrowclough, ornithologist 
from New York; Dr. Lyman McDonald, 
consultant from Wyoming; and Dr. 
James MacMahon and other colleagues, 
College of Science, Utah State 
University). 


In light of the NBS report (Link and 
Pendleton 1994), the Service reopens 
the comment period to ensure that the 
public may review and comment on this 
and other significant comments and 
analyses received during the original 

public comment period. The comment 
period is opened through January 26, 
1995. 
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Authority 


The authority for this action is the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 et seq.) 


List of Subjects in 50 CFR Part 17 


Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, 
Transportation. 


Dated: December 19, 1994. 
Thomas Dwyer, 


Regional Director, Region 1, U.S. Fish and 
Wildlife Service. 


[FR Doc. 94-31747 Filed 12-23-94; 8:45 am] 
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50 CFR Part 23 
RIN 1018-AC72 


Export of American Alligators Taken in 
1995 Through 1997 _~ 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed findings and proposed 
rule. 





SUMMARY; The Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora 
(CITES) regulates international trade in 
certain animal and plant species. As a 
general rule, exports of animals and 
plants listed on Appendix II of CITES 
may occur only if a Scientific Authority 
has advised a permit-issuing 
Management Authority that such 
exports will not be detrimental to the 
survival of the species and if the 
Management Authority is satisfied that 
the animals or plants were not obtained 
in violation of laws for their protection. 
Based on documentation presented for 
consideration by the CITES Parties in 
1983, the U.S. Fish and Wildlife Service 
(Service) has determined that the 
American alligator is listed on 
Appendix II for reasons of similarity in 
appearance under Article II.2(b) of 
CITES as well as the potential threat to 
the species survival under CITES Article 
II.2(a). 

This notice announces proposed 
findings by the U.S: Scientific Authority 
and Management Authority on the 
export of alligators harvested during the 
1995-1997 taking seasons from certain 
States previously approved for such 
export for the 1992-1994 harvest 
seasons and for the State of Arkansas 
which was previously approved for the 
1994 harvest season. These proposed 
findings also stipulate that monitoring 
procedures previously established for 
this species be continued. 

In addition, references in the 
regulation concerning the manner in 
which tags are to be attached to 
American alligator hides at the time of 
export and the conditions for export of 
parts and products are being clarified. 

The Service requests comments on 
these proposed findings and 
information on the species involved. 
DATES: The Service will consider all 


information and comments received by 


January 26, 1995 in making its final 


decision on this proposal. State 
American alligator program reports are 
due by May 31 of each year. 

ADDRESSES: Please send correspondence 
concerning this document to the Office 
of Management Authority, U.S. Fish and 
Wildlife Service, 4401 N. Fairfax Dr., 
room 420-C, Arlington, Virginia 22203 
Materials received will be available for 
public inspection by appointment from 
7:45 a.m. to 4:15 p.m., Monday through 
Friday, at the Office of Management 
Authority, 4401 N. Fairfax Dr., room 
432, Arlington, VA. 

FOR FURTHER INFORMATION CONTACT: 

Scientific Authority: Dr. Charles W 
Dane, Office of Scientific Authority 
Mail Stop: ARLSQ, Room 725, U.S Fish 
and Wildlife Service, Washington, DC 
20240; telephone (703) 358-1708; fax 
number (703) 358-2276. 

Management Authority: Carol L. 
Carson, Office of Management 
Authority, U.S. Fish and Wildlife 
Service, Room 420-C, 4401 N. Fairfax 
Dr., Arlington, Virginia 22203; 
telephone (703) 358-2095; fax number 
(703) 358-2280. 

SUPPLEMENTARY INFORMATION: Since 
1977, the Service has employed the 
rulemaking process to develop and issue 
decisions on the export of certain 
species under CITES. The reason for this 
approach is that it is more effective to 
issue general decisions on the export of 
all specimens of a species harvested in 

a given State and season than to issue 
such decisions separately for each 
permit application. This is especially 
true for CITES Appendix II species that 
are frequently exported, such as the 
American alligator. On May 26, 1992 (57 
FR 21896), the Service published rules 
granting export approval for American 
alligators (Alligator mississippiensis) — 
from specified States for the 1992-1994 
harvest seasons. Subsequently, based on 
advice from the Office of Scientific 
Authority and the Office of Management 
Authority, the Service also approved the 
export of farm-raised American 
alligators from the State of Arkansas for 
the 1994 harvest season. The purpose of 
this current proposal is to develop a rule 
that will allow the export of legally 
taken American alligators (hides, meat, 
parts, and products) for the 1995-1997 
harvest years from previously approved 
States. 


Scientific Authority Findings 
Article Hl, paragraph 2, of CITES 


establishes that Appendix II shall 
include: 


(a) All species which although not 
necessarily now threatened with 
extinction may become so unless trade 
in specimens of such species is subject 
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to strict regulations in order to avoid 
utilization incompatible with their 
survival; and 

(b) Other species which must be subject to 
regulation in order that trade in specimens of 
certain species referred to in sub-paragraph 
(a) of this paragraph may be brought under 
effective control. 

The American alligator is listed in 
Appendix II to respond both to 
problems of potential threat to the 
survival of the species [CITES Article 
II.2(a)| and of the similarity of 
appearance to other crocodilians that 
are threatened with possible extinction 
{CITES Article II.2(b)]. Article IV of 
CITES requires that an export permit for 
any specimen of a species included in 
Appendix II shall only be granted when 
certain findings have been made by the 
Scientific Authority and Management 
Authority of the exporting country. The 
marking of hides with specified tags, the 
marking and documentation of | 
shipments of meat and parts, and the 
issuance of export permits specifically 
for American alligator parts and 
products is considered sufficient to 
address the issue of identification due to 
similarity in appearance between 
American alligators and other listed 
crocodilian species. Because the 
alligator is listed partly due to the 
potential threat to its survival based on 
previous population declines that have 
been reversed in most parts of its range 
in the United States, the Service must 
determine that allowing exports and 
thereby stimulating harvest will not be 
detrimental to the survival of the 
species itself. 

The U.S. Scientific Authority must 
develop advice on nondetriment for the 
export of Appendix II species in 
accordance with Section 8A of the 
Endangered Species Act (Act) of 1973, 
as amended. The Act states that the 
Secretary of the Interior, “shall base 
such determinations and advice given 
by him under Article IV of the CITES 
with respect to wildlife upon the best 
available biological information derived 
from professionally accepted wildlife 
management practices; but is not 
required to make, or require any State to 
make, estimates of population size in 
making such determinations or giving 
such advice.” 

Guidelines developed for Scientific 
Authority advice on exports of 
American alligator under provisions of 
CITES Article II.2(a), are summarized as 
follows: 


A. Minimum Requirements for 
Biological Information 


(1) The condition of the population, 
including trends (the method of 
determination to be a matter of State 


choice) and population estimates where 
such information is available; 

(2) Total harvest of the species for 
each harvest season; 

(3) Distribution of harvest; and 

(4) Habitat evaluation. 


B. Minimum Requirements for a 
Management Program 


(1) Fhere should be a controlled 
harvest with the methods and seasons 
determined by the State; 

(2) All hides, meat, and parts should 
be registered and marked; and 

(3) Harvest level objectives should be 
determined annually by the State. 

In applying these guidelines, the 
Service considers the following types of 
information on the conditions of the 
population: (a) A current estimate [if 
such information is available] of the 
total number of animals in the pre- 
harvest population derived by 
appropriate scientific censusing 
methodology; (b) a description of 
ongoing research being conducted to 
assess the distribution, abundance, or 
general condition of the species in the . 
State with a summarization of results 
obtained, including results of any 
analysis of age structure or reproductive 
parameters; and (c) an assessment of 
long-term population trends of the 
species in the State and the relationship 
of these trends to habitat conditions, 
management practices, harvest pressure, 
and/or other factors. 

Information on anticipated harvest to 
be considered by the Service includes: 
(a) The number of animals to be 
harvested [by county or game 
management unit, if data are available at 
these local levels]; (b) the number of 
alligator hunters expected to be 
licensed; and (c) the time of the harvest 
season. 

In the case of the alligator, as with 
most other wild animals, the resource is 
monitored by a variety of techniques 
that yield information used in 
evaluating the condition of,a 
population. As these data are 
accumulated over time, they reflect 
trends and call attention to changes in 
the populations. Habitat information, 
indices of population size, age and sex 
structure, and harvest information are 
all used to evaluate population status. 
Although the Endangered Species Act 
Amendments of 1982 provided that 
population estimates are not to be 
required for the approval.of export of 
Appendix II wildlife, if such estimates 
are provided by the States or are 
otherwise available, they will be 
considered together with information of 
the types listed above in making 
findings on nondetriment. 


In addition to considering the effect of 
trade on species or populations native to 
the United States that are being 
exported, the Scientific Authority will 
also monitor the status of the American 


alligator to: (a) Determine whether 


treatment of the American alligator 
remains appropriate; and (b) detect any 
significant downward trends in the 
populations and, where necessary 
advise on more restrictive export 
controls in response to these trends. 
This monitoring and assessment will 
follow the same procedures adopted for 
other CITES-listed species (see 49 FR 
590, January 5, 1984). The Service will 
review information on population status 
and harvest data relevant to the no 
detriment finding process from each 
export-approved State, as appropriate. 
When indicated by available 
information and a thorough review of 
accumulated data, a determination can 
then be made about the treatment of this 
species and whether the management 
program needs to be adjusted ina 
particular State. 

The status of the American alligator 
has dramatically improved throughout 
its range since the species was placed 
under State and Federal control. One of 
the primary reasons for this 
improvement has been the effective 
management programs administered by 
State wildlife agencies. The Service 
expects these management programs to 
continue to be effective in conserving 
the American alligator in the future. 

The export of American alligators 
taken in the 1992 through 1994 harvest 
seasons in Certain States was previously 
approved by the Service (57 FR 218986). 
In that rule, the Service found that 
current information on the population 
status, management, and harvest 
available from the States included in the 
rule, along with other information 
collected by the Service, supported a 
finding that the export of American 
alligators taken in accordance with State 
regulations in those States and in those 
harvest seasons would not be 
detrimental to the survival of the 
species in those States approved for 
export. The Service’s previous 
assessment of the status of the alligator 
under the Endangered Species Act was 
sufficient to support reclassification of 
the species throughout its range from 
threatened to threatened for similarity of 
appearance. This reclassification was 
accomplished in different parts of its 
range as the biological Status of the 
alligator improved. The following 
rulemaking documents provide the 
rationale for the removal of threatened 
and endangered listings: 40 FR 44412, 
September 26, 1975; 42 FR 2071, 
January 10, 1977; 44 FR 37130, June 25, 
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1979; 46 FR 40664, August 10, 1981; 48 
FR 46332, October 12, 1983; 50 FR 
25672, June 20, 1985; and 51 FR 19760, 
June 2, 1986. 

Based upon information available 
from the previously approved States and 
in consideration of the tagging 
requirements stipulated by the 
Management Authority, the Service 
proposes to issue Scientific Authority 
advice in favor of export of alligator 
hides and parts legally harvested in 
those States during the 1995-97 harvest 
seasons. 


Management Authority Findings 


Exports of Appendix II species are to 
be allowed under CITES only if the 
Scientific Authority advises that the 
exports will not be detrimental to the 
survival of the species and if the 
Management Authority is satisfied that 
the specimens were not obtained in 
contravention of laws enacted for their 
protection. The Service, therefore, must 
be satisfied that the American alligator 
hides, meat, or products being exported 
were not obtained in violation of State 
or Federal laws for their protection. For 
the American alligator, evidence of legal 
take is provided by Service-approved 
State export tagging and container 
marking programs. 

To assist these State export tagging 
programs, the Service annually 
contracts for the manufacture and 
delivery of special CITES animal-hide 
tags for Service-approved, export- 
qualified States. 

In a Federal Register notice, 
published on April 24, 1986 (51 FR 
15548), the Service announced the 
introduction, use, and protection of a 
US-CITES tag symbol. This symbol 
appears on every Service-approved 
export tag to provide legal evidence of 
U.S. export approval for certain species 
listed on Appendix II of CITES. Hides 
marked with tags that lack this US- 
CITES symbol are not legally exportable 
from the United States. 

Guidelines developed for 
Management Authority findings on 
State-managed American alligator 
export programs, under provisions of 
CITES Article IV.2(a), are summarized 
as follows: 

(1) Current State alligator trapping, 
hide tagging, meat and parts processing, 
marking, and shipping regulations must 
be on file with the Office of 
Management Authority; 

(2) Sample reporting forms, export 
tag, meat and parts packing seal, parts 
tag, and specifications of the State’s 
standard meat and parts package/ 
container must be on file with the Office 
of Management Authority; 


(3) The hide export tag must be 
durable and permanently locking, and 
must show the US-CITES logo, State of 
origin, year of take, species, and a 
unique serial number; © 

(4) The export tag, meat seal, and 
parts tag or seal must be applied to all 


’ hides, meat, or parts within a minimum 


time after take or processing as specified 
by State law and such time should be as 
short as possible to minimize movement 
of untagged hides, meat, or parts; 

(5) US-CITES tags must be inserted 
through the hide and permanently 
locked in place using the locking 
mechanism of the tag and in accordance 
with State requirements; other tags or 
seals must be permanently attached as 
mandated by the State; 

(6) All American alligator harvesters 
and processors must be State registered; 

(7) All American alligator hide, meat, 
and parts dealers must be State 
registered; 

8) All State-registered American 
alligator harvesters, processors, and 
dealers must make available their 
American alligator harvest and 
commerce data to the State on at least 
an annual basis, as specified by the 
State; 

(9) State-registered American alligator 
dealers and State licensed harvesters 
authorized to attach export tags must 
account for tags received and must 
return unused tags to the State within a 
time specified by the State after the 
taking season closes; and 

(10) When manufactured hide 
products are to be exported from the 
United States, the CITES export tags that 
were removed from the hides contained 
in the products must be surrendered to 
the Service prior to export. 

Based upon: (1) The finding of 
nondetriment by the Scientific 
Authority, and (2) information available 
from the previously export-approved 
States, the Service proposes to issue 
Management Authority approval for the 
export of American alligators legally 
harvested during 1995-1997 from those 
States previously approved for such 
export, including Arkansas. 


Multiyear Findings 


The Service has monitored existing 
State programs for the American 
alligator in most of the previously 
approved States for many years and 
expects these States will continue to 
satisfy CITES requirements. States 
seeking for the first time to establish a 
harvest program for alligators should 
apply for CITES export approval no later 
than January 2 of the year before they 
plan to initiate such a program. To 
ensure that export-approved States 
maintain successful programs and that 


export is not detrimental to the survival 
of the species, the Service plans to 
continue annual monitoring of State 
management and export marking 
programs through evaluation of State 
annual reports and export reports from 
U.S. ports. Annual State program 
reports should be provided to the Office 
of the Management Authority (address 
given above) for review no later than 
May 31 of each year. 


Proposed Findings 


The Service proposes to find that the 
status of the species and State programs 
is such that the 1995-1997 harvests of 
American alligators for export will not 
be detrimental to the survival of the 
species. Accordingly, the Service 
proposes to approve exports of 1995— 
1997 harvested alligators from the States 
previously approved for export, 
including Arkansas, on the grounds that 
both Scientific Authority and 
Management Authority export 
requirements have been satisfied. 


Comments Solicited 


The Service requests comments on 
these proposed findings. Final findings 
will take into consideration the 
comments and any additional 
information received, and such 
consideration may lead to final findings 
that differ from this proposal. 

The Service requests information on 
environmental or economic impacts and 
effects on small entities (including small 
businesses, small organizations, and 
small governmental jurisdictions) that 
would result from findings for or against 
export approval. This information may 
aid the Service in further evaluating the 
conclusions stated below This proposal 
is issued under the authority of the 
Endangered Species Act of 1973 as 
amended (16 U.S.C. 1531 et seq.; 87 
Stat. 884, as amended) and was 
prepared by Carol L. Carson, Office of 
Management Authority 


Effects of the Rule and Required 
Determinations 


The Service has determined that these 
proposed findings are not a major 
Federal action significantly affecting the 
quality of the human environment 
under the National Environmental 
Policy Act (42 U.S.C. 4321-4347), and 
therefore the preparation of an 
environmental impact statement is not 
required. 

This rule was not subject to Office of 
Management and Budget review under 
Executive Order 12866. For the 1995-97 
harvest years, the Service analyzed the 
impacts and again concluded that the 3- 
year rule was not a major rule ana did 
not have significant economic effects on 
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a substantial number of small entities as 
outlined under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). 
Because the proposed rule treats exports 
on a State-by-State basis and proposes to 
approve export in accordance with State 
programs, the rule would have little 
effect on small entities in and of itself. 
The proposed rule would allow 
continued international trade in 
American alligators in accordance with 
CITES, and it does not contain any 
Federalism impacts as described in 
Executive Order 12612. 


It also has been determined that this 
proposed rule does not contain 
information collection requirements that 
require approval by OMB under 44 
U.S.C. 3501 et seq. 


List of Subjects in 50 CFR Part 23 


Endangered and threatened species, 
Exports, Imports, Treaties. 


PART 23—ENDANGERED SPECIES 
CONVENTION 


Accordingly, the Service proposes to 
amend Part 23 of Title 50, Code of 
Federal Regulations, as set forth below: 


1. The authority citation for Part 23 
continues to read as follows: 


Authority: Convention on International 
Trade in Endangered Species of Wild Fauna 
and Flora, 27 U.S.T. 108; and Endangered 
Species Act of 1973, as amended (16 U.S.C. 
1531 et seq.). 


§ 23.57 [Amended] 

2. Section 23.57 American alligator 
(Alligator mississippiensis), paragraph 
(a) is proposed to be revised as follows: 

(a) 1979-1997 harvests (wild and 
farm-raised for each year unless noted). 
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+ = export approved. 
F = export approved for farm-raised only. 
— = export not approved. 


3. Section 23.57 American alligator 
(Alligator mississippiensis), paragraph 
(b) introductory text and paragraphs 
(6)(1), (2), (4) and (5) are proposed to be 
revised as follows: 

(b) Condition on export: (1) Each hide 
must be clearly identified by a durable, 
permanently locking Convention export 
tag bearing a legend showing the US- 
CITES logo, State of origin, species, 
season of take, and a unique serial 
number. The tag must be inserted 
through the hide and permanently 
locked in place using the locking 
mechanism of the tag and in accordance 
with State requirements. Hides with 
broken tags may not be exported. Upon 
submission of documentation to show 
legality of the hide, broken tags may be 
replaced with CITES replacement. Hides 
with valid CITES replacement tags are 
eligible for export. 

(2) US-CITES export tags that were 
removed from the hides used to 
manufacture products to be exported 
must be surrendered to the Service prior 
to the export of those products. 

(3) axe eR 


(4) Large individual parts shall have 
a parts tag permanently attached. Small 
parts such as tails, throats, feet, or 
backstrips shall be packed in 
transparent, sealed containers clearly 
marked with a parts tag. Parts tags shall 
supply at a minimum the State of origin, 
species, original hide export tag 
number, and weight of the parts in the 
container. 

(5) American alligator skulls shall be 
marked as required by State law. This 
marking shall include, at a minimum, 
reference to a valid US-CITES tag 
number. 

Dated: Dtcember 8, 1994. 

George T. Frampton, Jr., 

Assistant Secretary for Fish and Wildlife and 
Parks. 

[FR Doc. 94—31517 Filed 12-23-94; 8:45 am] 
SILLING CODE 4310-65-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 222 
[Docket No. 941126-4326; I.D. 1122944] 


North Atlantic Right Whaie Protection 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Advance notice of proposed 
rulemaking (ANPR). 





SUMMARY: This document is in response 
to a petition requesting the issuance of 
regulations that will establish specific 
protection zones around every northern 
right whale (as well as around all other 
whales). It solicits public comment and 
information to assist in determining the 
need for and types of conservation 
measures that would be effective in 
minimizing human-induced disturbance 
of and harmful interaction with 
northern right whales. 
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DATES: Written comments must be 
received on or before February 27, 1995. 
ADDRESSES: Comments on this ANPR 
should be addressed to Chief, Marine 
Mammal Division, Office of Protected 
Resources, National Marine Fisheries 
Service, 1315 East-West Highway, Silver 
Spring, MD 20910. 

FOR FURTHER INFORMATION CONTACT: 
Margot Bohan or Michael Payne, Office 
of Protected Resources, 301-713-2322. 
SUPPLEMENTARY INFORMATION: 

The western North Atlantic 
population of northern right whales 
(Eubalaena glacialis) is estimated to 
consist of 300-350 animals. Although 
protected by international agreements 
for over 50 years, the growth rate of this 
population remains at an extremely low 
level relative to the growth rates of right 
whale populations in the southern 
hemisphere that have been similarly 
protected (Kraus, 1990). It has been 
suggested that both natural and human- 
induced factors are responsible for the 
absence of measurable growth in the 
northern right whale population. 

One human-induced factor thought to 
be a substantial threat to the recovery of 
the northern right whale, as identified 
in the Recovery Plan for Northern Right 
Whales (NMFS; 1991), developed under 
section 4(f) of the Endangered Species 
Act (ESA), 16 U.S.C. 1533(f), is 
disturbance by vessels. Northern right 
whale behavior occurring at the water’s 
surface, such as resting, skim feeding, 
and courtship, makes them susceptible 
to disturbance by vessels. Further, it 
appears that vessel traffic has a 
measurable effect on large whales, 
including right whales. These effects 
include overt changes in direction of 
swimming, changes in respiration 
patterns, changes in dive time/surface 
time ratios, and changes in acoustic 
behaviors. In particular, right whale 
cows with calves and single long-diving 
whales appear to be sensitive to sound 
and have been observed to avoid boats 
(Kraus and Mayo, unpubl. data). Finally, 
turbulence associated with vessel traffic 
may also indirectly affect northern right 
whales by breaking up the dense surface 
zooplankton patches in certain whale 
feeding areas. 

On October 5, 1994, NMFS received a 
petition from Greenworld, Inc. 
requesting that, in order to address this 
perceived problem, NMFS issue 
regulations establishing a 500-yard (yd) 
(460 meter(m)) radius protection zone 
around every right whale and, citing the 
similarity of appearance provision of 
section 4(e) of the ESA, 16 U.S.C. 
1533(e), a 100—yd (90m) radius 
protection zone around all other whales. 
The petition also suggested that any 


vessel approach of a right whale closer 
than 500—yds (or 100—yds for other 
whales) be considered an incidental 
take under the ESA. 


NMFS has previously received 
information suggesting similar actions. 
During the comment period following 
the proposed rule to designate critical 
habitat for the right whale (final rule at 
59 FR 28793, June 3, 1994), several 
commenters recommended that a 
distance buffer be established around 
each right whale. To allow whales to 
avoid oncoming vessels and vessels to 
avoid whales, commenters indicated 
that, at the time of critical habiggt 
designation, restrictions or 
modifications of shipping lanes and 
shipping practices needed to be made. 
Another commenter suggested that a 
minimum vessel approach distance of 
100-300m be established around right 
whales. Finally, a commenter 
recommended that NMFS establish a 
500m radius protection zone around 
every right whale in every area 
designated as critical habitat, and 
prohibit any person from knowingly 
entering or remaining within this zone. 
This commenter noted that such a buffer 
would be consistent with rules already 
adopted by NMFS, citing, as examples, 
the minimum distance rules for 
humpback whales (Megaptera 
novaeangliae) in Hawaii (50 CFR 
222.31) and the 5.5km (5500m) zone 
established around Steller sea lion 
rookeries and major haulouts in Alaska 
(50 CFR 226.12). The commenter further 
explained that right whale protective 
zones for the areas proposed to be 
designated as critical habitat in Cape 
Cod Bay and Stellwagen Bank would be 
consistent with existing Massachusetts 
regulations (322 CMR 12.00 et seq.), 
which implement a 500-yd buffer zone 
between right whales and vessels and 
prohibit activities of vessels that 
negatively impact right whales within 
Massachusetts waters. (Critical habitat 
for the northern right whale was 
designated by final rule published on 
June 3, 1994 (59 FR 28793).) 


In light of the petition and comments, 
NMFS is soliciting information from the 
public which confirms or rebuts the 
proposition that disturbance from 
directed vessel interaction, other than 
collisions, can cause harm to right 
whales that is detrimental to recovery of 
the species. Assuming disturbance from 
vessel interaction may be harmful, 
NMFS seeks suggestions of appropriate 
measures to minimize the harmful 
effects of directed vessel interactions on 
northern right whales, including 
possible exceptions and variations. 


References 


Kraus, S.D. 1990. Rates and Potential 
Causes of Mortality in North Atlantic 
Right Whales. Mar. Mam. Sci. 6(4):278- 
291. 

Marine Mammal Commission. 1994. 
Annual Report of the Marine Mammal 
Commission, Calendar Year 1993. 
Report to Congress. 240 pp. 

National Marine Fisheries Service. 
1991. Recovery Plan for the Northern 
Right Whale, Eubalaena glacialis. 
Prepared by the Right Whale Recovery 
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Dated: December 19, 1994. 

Charles Karnella, 

Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. . 

{FR Doc. 94-31645 Filed 12-23-94; 8:45 am] 
BILLING CODE 3510-22-F 





50 CFR Part 628 
{I.D. 120994B] 


Atlantic Biuefish Fishery; Public 
Hearings 


AGENCY: National Marine Fisheries 


“Service (NMFS), National Oceanic and 


Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of intent to prepare an 
environmental impact statement (EIS); 
request for comments. 





SUMMARY: NMFS announces the 
intention of the Mid-Atlantic Fishery 
Management Council (Council) to 
prepare an EIS for proposed 
Amendment 1 to the Atlantic Bluefish 
Fishery Management Plan (FMP). 
Current stock assessment information 
indicates that bluefish are overfished, 
and the FMP contains no fishing 
mortality rate reduction strategy 
Additional management measures are 
necessary for both the recreational and 
the commercial fisheries. In the 
development of Amendment 1, the 
Council proposes to consider additional 
management measures for both 
recreational and commercial fisheries 
along with a reevaluation of existing 
management objectives. The Council 
also announces a public process for 
determining the scope of issues to be 
addressed and for identifying the 
significant issues relating to revising the 
management of bluefish. The purpose of 
this document is to inform the public of 
the commencement of a scoping process 
and to provide the opportunity for 
public participation in the development 
of Amendment 1 to the FMP All 
persons affected by, or otherwise 
interested in, the proposed amendment 
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are invited to participate in determining 
the scope of significant issues to be 
considered in the EIS by submitting 
written comments. The scoping process 
also will identify and eliminate from 
detailed study issues that are not 
significant. 

DATES: The Council will discuss 
Amendment 1 at regularly scheduled 
meetings. The public will be notified 
(by a Federal Register document) of the 
specific agendas and starting times at 
least 2 weeks prior to Council meetings. 
The currently scheduled scoping 
meetings will be held on December 21, 
1994, and throughout January 1995 (see 
SUPPLEMENTARY INFORMATION). 
ADDRESSES: Send written comments on 
the scoping process and the scope of the 
EIS to David R. Keifer, Executive 
Director, Mid-Atlantic Fishery 
Management Council, Room 2115 
Federal Building, 300 South New Street, 
Dover, DE 19904-6790. 

The meetings will be held in NJ, FL, 
NC, NY, VA, RI, MA, and MD (see 
SUPPLEMENTARY INFORMATION). As 
additional meetings are scheduled, they 
will be announced in the Federal 
Register. Public hearings will be 
scheduled after completion of the Draft 
EIS; notification of the hearings will be 
published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
David R. Keifer, Executive Director, 
302-674-2331; FAX: 302-674-5399. 
SUPPLEMENTARY INFORMATION: The 
scheduled scoping meetings are as 
follows: 

1. December 21, 1994, 7 p.m., Long 
Branch—Hilton, 1 Ocean Blvd., Long 
Branch, NJ 

2. January 4, 1995, 6 p.m., Stuart— 
Stuart City Hall, 121 SW. Flagler Ave., 
Stuart, FL 

3. January 9, 1995, 7 p.m., 
Washington—Beaufort County 
Community College, Hwy. 264, 
Washington, NC 

4. January 9, 1995, 7:30 p.m., 
Ronkonkoma—Holiday Inn, 3845 
Veterans Memorial Hwy., Ronkonkoma, 
NY 

5. January 10, 1995, 7 p.m., Norfolk— 
Quality Inn Lake Wright, 6280 
Northampton Blvd., Norfolk, VA 

6. January 10, 1995, 7 p.m., Galilee— 
Dutch Inn, 307 Great Island Road, 
Galilee, RI 

7. January 11, 1995, 7 p.m., Cape 
May—Cape May Extension Office, 
Dennisville Road, Cape May, NJ 

8. January 11, 1995, 5 p.m., Danvers— 
Kings Grant Inn, Rt. 128, Danvers, MA 

9, January 12, 1995, 7 p.m., Ocean 
City—Carousel, 118th St. & Coastal 
Highway, Ocean City, MD 

The management unit for Atlantic 
bluefish (Pomatomus saltatrix) is all 


bluefish in U.S. waters in the western 
Atlantic Ocean. Current stock 
assessment information indicates that 
bluefish are overfished. Based on the 
overfishing definition in the FMP, the 
exploitation rate would have to be 
reduced by 50 percent to end 
overfishing. Because the FMP contains 
no strategy for reducing fishing 
mortality, additional management 
measures are necessary in both the 
recreational and the commercial 
fisheries. 

Bluefish management is further 
complicated by the multi-species/multi- 
gear nature of the fishery. Any 
management program developed for this 
Amendment must recognize that 
bluefish may continue to be caught and 
killed if these gears continue to be 
fished, even though their use may be 
directed at other species: 


Possible Management Measures 


Current Management Objectives. Part 
of the scoping process is the possible 
reevaluation of the existing objectives. 
The major goal of the FMP is to 
conserve the bluefish resource along the 
Atlantic coast. Five major objectives 
have been adopted to achieve this goal: 

1. Increase understanding of the stock 
and of the fishery. 

2. Provide the highest availability of 
bluefish to U.S. fishermen while 
maintaining, within limits, traditional 
uses of bluefish (defined as the 
commercial fishery not exceeding 20 
percent of total catch). 

3. Provide for cooperation among the 
coastal states, the various Regional 
Marine Fishery Management Councils, 
and Federal agencies involved along the 
coast to enhance the management of 
bluefish throughout its range. 

4. Prevent recruitment overfishing. 

5. Reduce waste in both commercial 
and recreational fisheries. 

Fishery Management Measures. 
Possible management measures for the 
commercial fishery include, but are not 
limited to, minimum and/or maximum 
fish size, minimum mesh size, closed 
seasons and areas, quotas (including 
adjustments among states), a 
moratorium on vessels, individual 
transferable quotas, dealer and vessel 
permits and reports, operator permits, 
trip limits, and gear restrictions. 

Possible management measures for 
the recreational fishery (including that 
sector of the fishery that carries 
recreational fishermen for hire) include, 
but are not limited to, minimum and/or 
maximum fish size, maximum 
possession limit, closed seasons and 
areas, gear restrictions, quotas 
(including adjustment among states), 
restrictions on the sale of recreationally 


caught fish, dealer and vessel permits 
and reports, and operator permits. 

It is anticipated that permits would be 
mandatory for: Vessels landing bluefish 
for sale; dealers purchasing bluefish 
from permitted vessels; party and 
charter boats in the Atlantic bluefish 
fishery. Further, it is anticipated that 
vessels landing bluefish for sale would 
need to submit logbooks; dealers 
purchasing bluefish from permitted 
commercial vessels would need to 
submit reports; and operators of charter 
and party boats would need to submit 
logbooks. 

In the Paperwork Reduction Act forms 
(SF-83) prepared by NMFS for 
Amendment 2 to the Summer Flounder 
FMP, the Dealer Purchase Report was 
estimated to involve 1,255 respondents 
and 26+ responses per respondent per 
year, for a total of 33,135 responses at 
0.0448 hours per response, for a total of 
1,485 burden hours. The Vessel Logbook 
was estimated at 1,314 respondents, 12 
responses per respondent, at 0.08 hours 
per response, for a total of 1,261 burden 
hours. The Vessel Permit was estimated 
at 24,943 annual responses at 0.2878 
hours per response, for a total of 7,179 
burden hours. 

Similar burden hours should be 
experienced through bluefish 
management. There may be a reduction 
because vessels with summer flounder 
permits may qualify for the bluefish 
fishery. Currently, operating permits are 
required in the Northeast Multispecies, 
Atlantic Sea Scallop, and Summer 


Flounder FMPs. It is expected that the 


burden hours for the operator permit 
will be similar to those estimated for the 
Summer Flounder Operator Permit. 


Timetable for EIS Preparation and 
Decisionmaking 


The Council has adopted a tentative 
amendment preparation, review, and 
approval schedule for Amendment 1. 
Under this schedule, the Draft EIS is 
planned for completion prior to the 
Council’s September 1995 meeting. If an 
acceptable Draft is completed, the 
Council would decide at that meeting 
whether to submit the draft EIS for 
public review. Oral comments to the 
Council on their decision could be made 
at that meeting. If the Council’s decision 
is affirmative, public review of the draft 
EIS would occur during 45 days in 
October and November 1995. At its 
January 1996 meeting, the Council 
would decide on any revisions to the 
proposed management regime of 
bluefish, and oral comments on the 
decision could be made to the Council 
at that meeting. If the Council’s decision 
is affirmative, the EIS would be made 
final and submitted with the 
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amendment recommendation and other 
rulemaking documents to NMFS for 
review and approval. The Council 
reserves the right to modify or abandon 
this schedule if necessary. 

Under the Magnuson Act, NMFS 
review and approval of a proposed 
amendment is completed in no more 


than 95 days and includes concurrent 
public comment periods on the 
amendment and proposed regulations. If 
approved by NMFS under this schedule, 
the revised bluefish management 
measures would be effective in 1996. 


Authority: 16 U.S.C. 1801 et seq. 


Dated: December 20, 1994. 
David S. Crestin, 
Acting Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service 
[FR Doc. 94-31649 Filed 12-23-94; 8:45 am] 
BILLING CODE 3510-22-F 
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DEPARTMENT OF AGRICULTURE 
Office of the Secretary 
Department Reorganization 


AGENCY: Office of the Secretary, 
Department of Agriculture (USDA). 


ACTION: Notice. 





SUMMARY: Notice is hereby given of the 
creation of subcabinet positions, the 
creation of new agencies, the abolition 
of positions and agencies, the 
assignment of functions in USDA, and 
the transfer of assets, rights, and 
obligations to the new agencies. 


FOR FURTHER INFORMATION CONTACT: 
James Michael Kelly, Associate General 
Counsel, Room 2043 South Building, 
Washington, D.C. 20250; telephone 
(202)—720-7219. 


SUPPLEMENTARY INFORMATION: The 
Federal Crop Insurance Reform and 
Department of Agriculture 
Reorganization Act of 1994, Public Law 
No. 103-354, signed by the President on 
October 13, 1994, permits the Secretary 
of Agriculture to accomplish the 
reorganization of USDA. Pursuant to 
that authority, on October 20, 1994, the 
Secretary took the following actions: 


(1) Establishment of Subcabinet 
Positions 


The following subcabinet positions 
were established within USDA: 


(A) Under Secretary of Agriculture for 
Farm and Foreign Agricultural Services 


The Under Secretary of Agriculture 
for Farm and Foreign Agricultural 
Services supervises all activities of the 
Consolidated Farm Service Agency 
including the Federal Crop Insurance 
Corporation, and the Foreign 
Agricultural Service, and performs such 
other functions related to farm and 
foreign agricultural services as are 
. assigned.. 


(B) Under Secretary of Agriculture for 
Rural Economic and Community 
Development 


The Under Secretary of Agriculture 
for Rural Economic and Community 
Development supervises all activities of 
the Rural Utilities Service, the Rural 
Housing and Community Development 
Service, and the Rural Business and 
Cooperative Development Service, and 
performs such other functions related to 
rural economic and community 
development as are assigned. 


(C) Under Secretary of Agriculture for 
Food, Nutrition, and Consumer Services 


The Under Secretary of Agriculture 
for Food, Nutrition, and Consumer 
Services supervises all activities of the 
Food and Consumer Service, 
coordinates functions related to 
nutrition policy and education, and 
performs such other functions related to 
food, nutrition, and consumer services 
as are assigned. 


(D) Under Secretary of Agriculture for 
Natural Resources and Environment 


The Under Secretary of Agriculture 
for Natural Resources and Environment 
supervises all activities of the Forest 
Service and the Natural Resources 
Conservation Service, coordinates 
functions related to agricultural 
environmental quality, and performs 
such other functions related to natural 
resources and environment as are 
assigned. 


(E) Under Secretary of Agriculture for 
Research, Education, and Economics 


The Under Secretary of Agriculture 
for Research, Education, and Economics 
supervises all activities of the 
Agricultural Research Service, the 
Cooperative State Research, Education, 
and Extension Service, the Economic 
Research Service, and the National 
Agricultural Statistics Service, and 
performs such other functions related to 
research, education, and economics as 
are assigned. 


(F) Under Secretary of Agriculture for 
Food Safety 


The position of Under Secretary of 
Agriculture for Food Safety is 
established by the Act. The Under 
Secretary supervises all activities of the 
Food Safety and Inspection Service, as 
well as functions under the Egg 
Products Inspection Act formerly 


performed by the Agricultural 
Marketing Service, and the salmonella 
enteritidis reduction program and 
pathogen reduction activities formerly 
performed by the Animal and Plant 
Health Inspection Service, and performs 
such other functions related to food 
safety as are assigned. 


(G) Assistant Secretary of Agriculture 
for Marketing and Regulatory Programs 


The Assistant Secretary of Agriculture 
for Marketing and Regulatory Programs 
supervises those activities of the 
Agricultural Marketing Service and the 
Animal and Plant Health Inspection 
Service which do not relate primarily to 
food safety, as well as all activities of 
the Grain Inspection, Packers and 
Stockyards Administration, and 
performs such other functions related to 
marketing and regulatory programs as 
are assigned. 


(H) Assistant Secretary of Agriculture 
for Congressional Relations 


The Assistant Secretary of Agriculture 
for Congressional Relations supervises 
all activities of USDA and its agencies 
and offices related to relationships with 
the Congress and with its committees 
and members, as well as functions 
related to intergovernmental relations, 
and performs such other functions as 
are assigned. 


(1) Assistant Secretary of Agriculture for 
Administration 


The Assistant Secretary of Agriculture 
for Administration supervises all 
activities of the Office of Civil Rights 
Enforcement, the Office of Information 
Resources Management, the Office of 
Operations, and the Office of Personnel 
and provides administrative 
management for the Office of 
Administrative Law Judges, the Board of 
Contract Appeals, and the Judicial 
Officer, and performs such other 
functions related to administrative 
management as are assigned. 


(J) Chief Economist 


There shall be in USDA a Chief 
Economist who reports to the Secretary 
The Chief Economist supervises all 
activities of the Economic Analysis 
Staff, the Office of Risk Assessment and 
Cost-Benefit Analysis, and the World 
Agricultural Outlook Board, and is 
assigned responsibility for advising the -. 
Secretary with respect to the economic 
effects of all proposed major programs 
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and activities of USDA and for 
preparing economic analyses of USDA's 
principal initiatives. : 


(2) Establishment of Agencies and 
Offices 


The following agencies and offices 
were established within USDA: 


{A) Consolidated Farm Service Agency 


The Consolidated Farm Service 
Agency is headed by an Administrator 
who reports to the Under Secretary of 
Agriculture for Farm and Foreign 
Agricultural Services. The Agency is 
assigned responsibility for agricultural 
price and income support programs, 
production adjustment programs, and 
the conservation reserve and 
agricultural conservation programs 
formerly performed by the Agricultural 
Stabilization and Conservation Service, 
supervision of the Federal Crop 
Insurance Corporation, farm-related 
agricultural credit programs formerly - 
performed by the Farmers Home 
Administration, and such other * 
programs related to farm services as are 
assigned. 


(B) Rural Utilities Service 


The Rural Utilities Service is headed 
by an Administrator who reports to the 
Under Secretary of Agriculture for Rural 
Economic and Community 
Development. The Service is assigned 
responsibility for electric and telephone 
loan programs formerly performed by 
the Rural Electrification Administration, 
water and waste facility loans and 
grants formerly assigned to the Rural 
Development Administration, and such 
other functions related to rural utilities 
services as are assigned. 


(C) Rural Housing and Community 
Development Service 


The Rural Housing and Community 
Development Service is headed by an 
Administrator who reports to the Under 
Secretary of Agriculture for Rural 
Economic and Community 
Development. The Service is assigned 
responsibility for housing loan programs 
formerly performed by the Farmers 
Home Administration, community 
facilities loan programs formeriy 
performed by the Rural Development 
Administration, and such other 
programs related to rural housing and 
community development as are 
assigned. 


(D) Rural Business and Cooperative 
Development Service 


The Rural Business and Cooperative 
Development Service is headed by an 
Administrator who reports to the Under 
Secretary of Agriculture for Rural 


Economic and Community 
Development. The Service is assigned 
responsibility for business and industry 
loan programs and assistance programs 
for cooperatives formerly performed by 
the Rural Development Administration, 
and such other functions related to rural 
business and cooperative development 
as are assigned. 


{E) Food and Consumer Service .- 


The Food and Consumer Service is 
headed by an Administrator who reports 
to the Under Secretary of Agriculture for 
Food, Nutrition, and Consumer 
Services. The Service is assigned 
responsibility for all food stamp, school 
lunch, child nutrition, and special 
feeding programs formerly performed by 
the Food and Nutrition Service, and for 
such other functions related to food and 
consumer services as are assigned. 


(F) Natural Resources Conservation 
Service 


The Natural Resources Conservation 
Service is headed by a Chief who 
reports to the Under Secretary of 
Agriculture for Natural Resources and 
Environment. The Service is assigned 
responsibility for all-soil and water 
conservation programs formerly 
performed by the Soil Conservation 
Service, the Wetlands Reserve, Water 
Bank, Colorado River Basin Salinity 
Control, and Forestry Incentives 
programs formerly performed by the 
Agricultural Stabilization and 
Conservation Service, the Farms for the 
Future Act program formerly performed 
by the Farmers Home Administration, 
and such other functions related to 
natural resources conservation as are 
assigned. 


(G) Cooperative State Research, 
Education, and Extension Service 


The Cooperative State Research, 
Education, and Extension Service is 
established by the Act. It is headed by 
an Administrator who reports to the 
Under Secretary of Agriculture for 
Research, Education, and Economics. 
The Service is assigned responsibility _ 
for all cooperative State and other 
research programs formerly performed 


“ by the Cooperative State Research 


Service, all cooperative education and 
extension programs formerly performed 
by the Extension Service, and such 
other functions related to cooperative 
research, education, and extension as 
are assigned. 


(H) Grain Inspection, Packers and 
Stockyards Administration 
The Grain Inspection, Packers and 


Stockyards Administration is headed by 
an Administrator who reports to the 


Assistant Secretary of Agriculture for 
Marketing and Regulatory Programs. 
The Administration is assigned 
responsibility for all programs and 
activities formerly by the Federal Grain 
Inspection Service and by the Packers 
and Stockyards Administration, and 
such other functions related to 
regulatory programs as are assigned. 


(1) National Appeals Division 


The National Appeals Division is 
headed by a Director who reports to the 
Secretary. The Division is assigned 
responsibility for all administrative 
appeals formerly performed by the 
National Appeals Division of the 
Agricultural Stabilization and 
Conservation Service and by the 
National Appeals Staff of the Farmers 
Home Administration, appeals arising 
from decisions of the Federal Crop 
Insurance Corporation and the Soil 
Conservation Service, appeals arising 
from decisions of the successors to these 
agencies established by this 
Memorandum, and such other 
administrative appeals arising from 
decisions of agencies and offices of 
USDA as are assigned. 


(J) Office of Risk Assessment and Cost- 
Benefit Analysis 


The Office of Risk Assessment and 
Cost-Benefit Analysis is headed by a 
Director who reports to the Chief 
Economist. The Office is assigned 
responsibility for assessing the risks to 
human health, human safety, or the 
environment, and for preparing cost- 
benefit analyses, with respect to 
proposed major regulations, and for 
publishing such assessments and 
analyses in the Federal Register. The 
Office also has responsibility for such 
other analytical functions as are 
assigned. 


(3) Positions Abolished 


The following subcabinet positions 
were abolished: 

(A) Under Secretary of Agriculture for 
International Affairs and Commodity 
Programs. ; 

(B) Under Secretary of Agriculture for 
Small Community and Rural 
Development. 

(C) Assistant Secretary of Agriculture 
for Economics. 

(D) Assistant Secretary of Agriculture 
for Food and Consumer Services. 

(E) Assistant Secretary of Agricu:.ure 
for Marketing and Inspection Services. 

(F) Assistant Secretary of Agriculture 
for Natural Resources and Environment. 

(G) Assistant Secretary of Agriculture 
for Science and Education. 
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(4) Agencies and Offices Abolished 


The following agencies and offices 
within USDA were abolished: 

(A) Agricultural Stabilization and 
Conservation Service. 

(B) Farmers Home Administration. 

(C) Rural Electrification 
Administration. 

(E) Food and Nutrition Service. 

(F) Soil Conservation Service. 

(G) Cooperative State Research 
Service. 

(H) Extension Service. 

(I) National Agricultural Library. 

(J) Federal Grain Inspection Service. 

(K) Packers and Stockyards 
Administration. 

(L) Office of the Executive Secretariat. 


(5) Transfer of Assets, Rights, 
Obligations, and Delegations of 
Authority 


All references in any statute or 
regulation to an agency abolished by the 
Secretary shall be deemed to refer to its 
successor agency. All assets, rights, 
interests, privileges, immunities, duties, 
powers, and obligations of an agency 
abolished by the Secretary shall become 
the assets, rights, interests, privileges, 
immunities, duties, powers, and 
obligations of the successor agency. All 
delegations to and from an agency 
abolished by the Secretary shall be 
deemed to be delegations to and from 
the successor agency. 


(6) Status of Prior Authority and 
Directives 

Prior delegations of authority, 
administrative regulations, and other 
directives not inconsistent with the 
provisions of this Notice shall remain in 
full force and effect until superseded or 
otherwise modified. 


Done this 23rd day of November, 1994. 
Richard E. Rominger, 
Acting Secretary of Agriculture. 
[FR Doc. 94—29603 Filed 12-23-94; 8:45 am] 
BILLING CODE 3410-01-M 


Natural Resources Conservation 
Service 


Mud Lake Hydrologic Restoration, 
Cameron Parish, LA 


AGENCY: Natural Resources 
Conservation Service (formerly Soil 
Conservation Service), USDA. 
ACTION: Notice of a Finding of No 
Significant Impact. 





SUMMARY: Pursuant to Section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Natural 
Resources Conservation Service 
Guidelines (7 CFR Part 650); the Natural 
Resources Conservation Service, U.S. 
Department of Agriculture, gives notice 
that an environmental impact statement 
is not being prepared for Mud Lake 
Hydrologic Restoration, Cameron 
Parish, Louisiana. 


FOR FURTHER INFORMATION CONTACT: 
Donald W. Gohmert, State 
Conservationist, Natural Resources 
Conservation Service, 3737 Government 
Street, Alexandria, Louisiana 71302, 
telephone (318) 473-7751. 


SUPPLEMENTARY INFORMATION: The 
environmental assessment of federally 
assisted action indicates that the project 
will not cause significant local, regional, 
or national impacts on the environment. 
As a result of these findings, Donald W. 
Gohmert, State Conservationist, has 
determined that the preparation and 
review of an environmental impact 
statement are not needed for this 
project. 

The purpose of the project is to 
improve hydrologic conditions 
necessary for the restoration, protection, 
and enhancement of approximately 
8,000 acres in the Mud Lake Wetlands. 
The planned works of improvement 
include water control structures, 


shoreline and levee restoration, and 
vegetative plantings. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
Donald W. Gohmert. 


No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 

Dated: December 12, 1994. 

Donald W. Gohmert, 

State Conservationist. 

{FR Doc. 94—31537 Filed 12-23-94; 8:45 am] 
BILLING CODE 3410-16-M 








DEPARTMENT OF COMMERCE 


Economic Development 
Administration 


Notice of Petitions by Producing Firms 
for Determination of Eligibility To 
Apply for Trade Adjustment 
Assistance 


AGENCY: Economic Development 
Administration (EDA). 


ACTION: To give firms an opportunity to 
comment. 





Petitions have been accepted for filing 
on the dates indicated from the firms 
listed below. 


LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD 


11/16/94—12/15/94 





Firm name 


Address 


Date peti- 
tion ac- 
cepted 


Product 





Waldeck Jewelers, Inc 
Continental Southern Industries 


Worcester Manufacturing, Inc 


Ace Radio Control, Inc 





9817 Acoma S.E., Albuquerque, NM 
87123. 

401 Furman Hall Road, Greenville, SC 
29608. 

35 New St., Worcester, MA 01605 


116 W. 
Higginsville, MO 64037. 


19th St, P.O. Box 472, 





12/08/94 
11/16/94 


12/05/94 


12/08/94 


Costume jewelry of base metal clad with 
precious metal. 
Sliver cans. 


Ivy league classroom, level division, 
chrome furniture and independent piat- 
ing. 

Model airplane kits for radio controlled 
airplanes and redio control systems 
and battery chargers. 
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LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD 


11/16/94—12/15/94—Continued 





Address 


Date peti- 
tion ac- 
cepted 


Product 





Elec-Tec, Inc 





Super Glass Corporation 





707 industrial Bivd., Box 5223, Valdosta, 
GA 31603. 

1020 East 48th Street, Brooklyn, NY 
11203. 





12/08/24 
12/12/94 


Wiring harnesses, electro-mechanical as- 
semblies and battery packs. 

Lamp & lighting fixture parts and glass 
vases. 








The petitions were submitted 
pursuant to Section 251 of the Trade Act 
of 1974 (19 U.S.C. 2341). Consequently, 
the United States Department of 
Commerce has initiated separate 
investigations to determine whether 
increased imports into the United States 
of articles like or directly competitive 
with those produced by each firm 
contributed importantly to total or 
partial separation of the firm’s workers, 
or threat thereof, and to a decrease in 
sales or production of each petitioning 
firm. 


Any party having a substantial 
interest in the proceedings may request 
a public hearing on the matter. A 
request for a hearing must be received 
by the Trade Adjustment Assistance 
Division, Room 7023, Economic 
Development Administration, U.S. 
Department of Commerce, Washington, 
D.C. 20230, no later than the close of 
business on the tenth calendar day 
following the publication of this notice. 

The Catalog of Federal Domestic 
Assistance official program number and 
title of the program under which these 
petitions are submitted is 11.313, Trade 
Adjustment Assistance. 

Dated: December 20, 1994. 

Lewis R. Podolske, 

Acting Director, Trade Adjustment Assistance 
Division. 

{FR Doc. 94—31800 Filed 12-23-94; 8:45 am} 
BILLING CODE 3510-24-M 





Bureau of Export Administration 


Regulations and Procedures Technical 
Advisory Committee; Partially Closed 
Meeting 


A meeting of the Regulations and 
Procedures Technical Advisory 
Committee will be held January 19, 
1995, 9:00 a.m., in the Herbert C. 
Hoover Building, Room 3884, 14th 
Street and Pennsylvania Avenue, NW., 
Washington, DC. The Committee 
advises the Office of the Assistant 
Secretary for Export Administration on 
implementation of the Export 
Administration Regulations (EAR) and 


provides for continuing review to 
update the EAR as needed. 


Agenda 
Genera! Sessian 


1. Opening Remarks by the Chairman. 

2. Presentation of Papers or 
Comments by the Public. 

3. Reports from Working Groups. 

4. Report on Regulations Reform. 

5. Update on Export Administration. 

6. Presentation on Defense 


Technology Security Administration. 


Executive Session 


7. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. export control 
program and strategic criteria related 
thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent that time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. However, to facilitate the 
distribution of public presentation 
materials to the Committee members, 
the Committee suggests that presenters 
forward the public presentation 
materials two weeks prior to the 
meeting date to the following address: 
Ms. Lee Ann Carpenter, TAC Unit/OAS/ 
EA, Room 3886C, Bureau of Export 
Administration, U.S. Department of 
Commerce, Washington, DC 20230. 

The Assistant Secretary for _ 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on December 15, 
1994, pursuant to Section 10(d) of the 
Federal Advisory Committee Act, as 
amended, that the series of meetings or 
portions of meetings of the Committee 
and of any Subcommittees thereof, 
dealing with the classified materials 
listed in 5 U.S.C. 552b(c)(1) shall be 
exempt from the provisions relating to 
public meetings found in section 
10(a)(1) and {a)(3), of the Federal 
Advisory Committee Act. The remaining 
series of meetings or portions thereof 
will be open to the public. 


A copy of the Notice of Determination 
to close meetings or portions of 
meetings of the Committee is available 
for public inspection and copying in the 
Central Reference and Records 
Inspection Facility, Room 6020, US. 
Department of Commerce, Washington, 
DC. For further information, call Lee 


- Ann Carpenter at (202) 482-2583. 


Dated: December 21, 1994. 
Lee Ann Carpenter, 
Director, Technical Advisory Committee Unit. 
{FR Doc. 94-31700 Filed 12-23-94; 8:45 am] 
BILLING CODE 3510-DT-M- 





National Oceanic and Atmospheric 
Administration 


{1.D. 121694C} 


Endangered Species; Permits 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Issuance of Modification 4 to 
Scientific Research Permit 818 (P211C). 





On October 26, 1994, notice was 
published (59 FR 53780) that an 
application had been filed by the 
Oregon Department of Fish and Wildlife 
(ODFW) for a modification to their 
scientific research Permit 818. Under 
Permit 818, ODFW is allowed to take 
endangered Snake River spring/summer 
chinook salmon (Oncorhynchus 
tshawytscha) for scientific research 
purposes as authorized by the 
Endangered Species Act of 1973 (ESA) 
(16 U.S.C. 1531-1543) and the NMFS 
regulations governing listed fish and 
wildlife permits (50 CFR parts 217-222). 
ODFW requested an increase in the take. 
of this species for the period 1994-95 
only and an expansion of their research 
sampling area to include Catherine 
Creek in the Grande Ronde River Basin 
for the duration of the permit. 

Notice is hereby given that on 
December 15, 1994, as authorized by the 
provisions of the ESA, NMFS issued 
Modification 4 to Permit 818 for the 
above taking, subject to certain 
conditions set forth therein. In 
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Modification 4 to Permit 818, NMFS 
included precautions that ODFW are 
required to implement to prevent 
accidental listed fish mortalities. 

Issuance of this modification, as 
required by the ESA, was based on a 
finding that such modification: (1) Was 
applied for in good faith; (2) will not 
operate to the disadvantage of the listed 
species which is the subject of the 
permit; and (3) is consistent with the 
purposes and policies set forth in 
section 2 of the ESA. This modification 
was also issued in accordance with and 
is subject to parts 217-222 of Title 50 
CFR, the NMFS regulations governing 
listed species permits. 

The application, permit, and 
supporting documentation are available 
for review by interested persons in the 
following offices, by appointment: 

Office of Protected Resources, NMFS, 
NOAA, 1315 East-West Highway, Silver 
Spring, MD 20910-3226 (301-713- 
1401); and 

Environmental and Technical 
Services Division, NMFS, NOAA, 525 
North East Oregon St., Suite 500, 
Portland, OR 97232 (503-230-5400). 

Dated: December 20, 1994. 

William W. Fox, Jr., 

Director, Office of Protected Resources, 
National Marine Fisheries Service. 

[FR Doc. 94—31638 Filed 12-23-94; 8:45 am] 
BILLING CODE 3510-22-F 





[1.D. 121394C} 


Endangered Species; Permits 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Issuance of an extension to 


Scientific Research Permit 691 (P77#36). 





Notice is hereby given that on 
December 20, 1994, as authorized by the 
provisions of the Endangered Species 
Act of 1973 (ESA) (16 U.S.C. 1531- 
1543), NMFS issued an extension to 
Permit Number 691 to the Southwest 
Fisheries Science Center (P77#36) to 
take listed olive ridley, green, 
loggerhead, hawksbill, and leatherback 
turtles, as authorized by the ESA and 
the NMFS regulations governing listed 
fish and wildlife permits (50 CFR parts 
217-222). 

Issuance of this extension, as required 
by the ESA, was based on a finding that 
such extension: (1) Was applied for in 
good faith; (2) will not operate to the 
disadvantage of the listed species which 
are the subject of the extension; (3) is 
consistent with the purposes and 
policies set forth in section 2 of the 


ESA. This extension was also issued in 
accordance with and is subject to parts 
217-222 of Title 50 CFR, the NMFS 
regulations governing listed species 
permits. 

The application, permit, and 
supporting documentation are available 
for review by interested persons in the 
following offices, by appointment: 

Chief, Endangered Species Division, 
Office of Protected Resources, NMFS, 
1335 East-West Highway, Silver Spring, 
MD 20910-3226 (301-713-1401); and 

Director, Southwest Region, NMFS, 
NOAA, 501 West Ocean Blvd., Suite 
4200, Long Beach, CA 90802-4213 
(310-980-4016). 


Dated: December 20, 1994. 
Patricia A. Montanio, 


Acting Director, Office of Protected Resources, 
National Marine Fisheries Service. 

{FR Doc. 94-31769 Filed 12-23-94; 8:45 am] 
BILLING CODE 3510-22-F 








DEPARTMENT OF THE INTERIOR 


Fish and Wildlife Service 
{I.D. 120194B] 


Marine Mammais 


AGENCIES: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce; and Fish and Wildlife 
Service (FWS), Interior. 

ACTION: Issuance of modification to 
permit No. 673 (P405A). 





SUMMARY: Notice is hereby give.: that on 
December 20, 1994, permit No. 673, 
issued to The Burke Memorial 
Washington State Museum, University 
of Washington, Seattle, Washington, 
was modified to extend the expiration 
date from December 31, 1994 to 
December 31, 1995. 

ADDRESSES: The modification and 
related documents are available for 
review upon written request or by 
appointment in the following offices: 

Permits Division, Office of Protected 
Resources, NMFS, 

1315 East-West Highway, Room 
13130, Silver Spring, MD 20910 (301/ 
713-2289); and 

Director, Northwest Region, NMFS, 
1700 Sand Point Way, NE., BIN C15700, 
Seattle, WA 98115 (206/526-6150). 
SUPPLEMENTARY INFORMATION: The 
subject modification has been issued 
under the authority of the Marine 
Mammal Protection Act of 1972, as 
amended (16 U.S.C. 1361 et seq.), the 
provisions of§§ 216.33(d) and (e) of the 
Regulations Governing the Taking and 
Importing of Marine Mammals (50 CFR 


part 216), the Endangered Species Act of 
1973, as amended (16 U.S.C. 1531 et 
seq.), and the provisions of § 222.25 of 
the regulations governing the taking, 
importing, and exporting of endangered 


fish and wildlife (50 CFR part 222). 


Issuance of this modification, as 
required by the Endangered Species Act 
of 1973, was based on a finding that 
such modification: (1) Was applied for 
in good faith; (2) will not operate te the 
disadvantage of the endangered species 
which is the subject of this permit; and 
(3) is consistent with the purposes and 
policies set forth in section 2 of the 
Endangered Species Act. 

Dated: December 20, 1994. 

P. A. Montanio, . 
Acting Director, Office of Protected Resources, 
National Marine Fisheries Service. 

Dated: December 20, 1994. 

Ms. Margaret Tieger, 

Acting Chief, Branch of Permits, Office of 
Management Authority, U.S. Fish and 
Wildlife Service. 

[FR Doc. 94—31647 Filed 12-23-94; 8:45 am] 
BILLING CODE 3510-22-F 








COMMISSION OF FINE ARTS 
Notice of Meeting 


The Commission of Fine Arts’ next 
meeting is scheduled for 19 January 
1995 at 10:00 AM in the Commission’s 
offices in the Pension Building, Suite 
312, Judiciary Square, 441 F Street, 
N.W., Washington, D.C. 20001 to 
discuss various projects affecting the 
appearance of Washington, D.C., 
including buildings, memorials, parks, 
etc.; also matters of design referred by 
other agencies of the government. 

Inquiries regarding the agenda and 
requests to submit written or oral 
statements should be addressed to 
Charles H. Atherton, Secretary, 
Commission of Fine Arts, at the above 
address or call the above number. 

Dated in Washington, D.C. 16 December 
1994. 

Donald Myer, 

Acting Secretary. 

[FR Doc. 94—31670 Filed 12-23-94; 8:45 am] 
BILLING CODE 6330-01-M 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Request for Public Comments on 
Bilateral Textile Consultations with 
Guatemala on Certain Wool! Textile 
Products 


December 20, 1994. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Notice. 





FOR FURTHER INFORMATION CONTACT: 
Naomi Freeman, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-4212. For information on 
categories for which consultations have 
been requested, call (202) 482-3740. 
SUPPLEMENTARY INFORMATION: 

. Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 

On November 21, 1994, under the 
terms of Article 3 of the Arrangement 
Regarding International Trade in 
Textiles, done at Geneva on December 
20, 1973, as further extended on 
December 9, 1993, the Government of 
the United States requested 
consultations with the Government of 
Guatemala with respect to men’s and 
boys’ wool suits in Category 443, 
produced or manufactured in 
Guatemala. 

The purpose of this notice is to advise 
the public that the request for 
consultations on Category 443 (men’s 
and boys’ wool suits) was made based 
on year ending August 1994 trade of 
63,959 units (5,330 dozen). 

A summary market statement 
concerning Category 443 follows this 
notice. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Category 443, or to 
comment on domestic production or 
availability of products included in this 
category, is invited to submit 10 copies 
of such comments or information to Rita 
D. Hayes, Chairman, Committee for the 
Implementation of Textile Agreements, 
U.S. Department of Commerce, 
Washington, DC 20230; ATTN: Helen L. 
LeGrande. The comments received will 
be considered in the context of the 
consultations with the Government of 
Guatemala. 

Comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, room 
H3100, U.S. Department of Commerce, 


14th and Constitution Avenue, NW., 
Washington, DC. 

Further comments may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements ° 
considers appropriate for further 
consideration. 

The solicitation of comments 
pursuant to the implementation of any 
appropriate agreement between the 
Governments of the United States and 
Guatemala is not a waiver in any respect 
of the exemption contained in 5 U.S.C. 
553(a)(1) relating to matters which 
constitute ‘‘a foreign affairs function of 
the United States.” 

The United States remains committed 
to finding a solution concerning 
Category 443. Should such a solution be 
reached in consultations with the 
Government of Guatemala, further 
notice will be published in the Federal 
Register. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 58 FR 62645, 
published on November 29, 1993). 

Rita D. Hayes, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Market Statement—Guatemala 

Category 443—Men’s and Boys’ Wool Suits 
October 1994 

Import Situation and Conclusion 

U.S. imports of men’s and boys’ wool 
suits, Category 443, from Guatemala 
began in September of 1993 and reached 
a 12 month year-ending August 1994 
(September 1993-August 1994) level of 
63,959 units (5,330 dozen). Guatemala’s 
imports in calendar year 1993 
(September-December) were 7,915 units 
(660 dozen). There were no Category 
443 imports from Guatemala during the 
year-ending August 1993 nor during 
calendar year 1992. Guatemala shipped 
1,930 units (161 dozen) in calendar year 
1991. 

The sharp and substantial increase in 
Category 443 imports from Guatemala is 
disrupting the U.S. market for men’s 
and boys’ wool suits. 

U.S. Production, Import Penetration, and 
Market Share 

U.S. production of men’s and boys’ 
wool suits, Category 443, declined from 
383,000 dozen in 1992 to 326,000 dozen 
in 1993, a 15 percent decrease. 
Production for the first half of 1994, at 
164,000 dozen, was flat relative to the 
162,000 dozen produced during 
January-June 1993. U.S. production for 


the year-ending June 1994 was 9 percent 
below the year-ending June 1993 level. 
By contrast, U.S. imports increased from 
278,000 dozen in 1992 to 309,000 dozen 
in 1993, an 11 percent increase. Imports 
continued to increase in 1994, reaching 
a record level of 334,000 dozen for the 
year-ending August 1994, 11 percent 
above the 302,000 dozen imported 
during the same period a year earlier. 
The ratio of imports to domestic 
production increased from 73 percent in 
1992 to 95 percent in 1993, and 
continued to increase in 1994, reaching 
100 percent during the year-ending June 
1994—U.S. imports equalled U.S. 
production. The U.S. producer’s share 
of the domestic market fell from 58 
percent in 1992 to 51 percent in 1993, 
a decline of seven percentage points. 
The U.S. producer’s share declined to 
50 percent for the year-ending June 
1994. | 
Duty-Paid Value and U.S. Producers’ Price 
All of Category 443 imports from 
Guatemala during the year ending 
August 1994 entered under HTSUSA 
number 6203.11.2000—men’s and boys’ 
woven wool suits, containing less than 
30 percent by weight of silk. These suits 
from Guatemala entered the U.S. at 
landed duty-paid valués below U.S. 
producers’ prices for comparable wool 
suits. 
{FR Doc. 94—31702 Filed 12—23-94; 8:45 am] 
BILLING CODE 3510-DR-F 





Adjustment of Import Limits for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured in 
Indonesia 


December 20, 1994. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 





EFFECTIVE DATE: December 21, 1994. 


FOR FURTHER INFORMATION CONTACT: 
Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-6704. For information on 
embargoes and quota re-openings, call 
(202) 482-3715. 


SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 
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The current limits for certain 
categories are being adjusted, variously, 
for swing and 5 percent for allowance 
for traditional folklore products. In a 
previous directive Category 433 was 
increased for swing; the donor 
categories are being reduced in this 
directive. 


A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Scheduie of the United States (see 
Federal Register notice 58 FR 62645, 
published on November 29, 1993). Also 
see 59 FR 55834, published on 
November 9, 1994. 


The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the MOU dated 
September 23, 1994, but are designed to 
assist only in the implementation of 
certain of its provisions. 

Rita D. Hayes, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 
December 20, 1994. 


Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on November 3, 1994, by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile products, 
produced or manufactured in Indonesia and 
exported during the six-month period which 
began on July 1, 1994 and extends through 
December 31, 1994. 

Effective on December 21, 1994, you are 
directed to amend the directive dated 
November 3, 1994 to adjust the limits for the 
following categories, as provided under the , 
terms of the Memorandum of Understanding 
dated September 23, 1994 and the current 
bilateral agreement between the Governments 
of the United States and Indonesia: 





Adjusted six-month 


Category limit 1 





3,110,234 square me- 
ters. 
278,428 dozen. 
478,991 dozen. 
398,718 dozen. 
147,473 dozen. 
215,450 dozen. 
522,125 kilograms. 
267,130 kilograms. 
1,747,200 square me- 
ters. 
613,486 dozen. 
899,407 dozen. 


351/651 
359-S/659-S 2 








Adjusted six-month 


Category limit 1 





1,286,117 dozen. 


‘The limits have not been adjusted to ac- 
count for any imports exported after June 30, 


1994 
359-S: only HTS numbers 








2 Category 
6112.39.0010, 6112.49.0010, 6211.11.2010, 
6211.11.2020, 6211.12.3003 and 
6211.12.3005; Category 659-S: only HTS 
numbers 6112.31.0010, 6112.31.0020, 
6112.41.0010, 6112.41.0020, 6112.41.0030, 
6112.41.0040, 6211.11.1010, 6211.11.1020, 
6211.12.1010 and 6211.12.1020. 

3Category 604-A: only HTS number 
5509.32.0000. . 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Rita D. Hayes, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 94—31701 Filed 12-23-94; 8:45 am] 
BILLING CODE 3510-DR-F 





Adjustment of an import Restraint 
Limit for Certain Cotton Textile 
Products Produced or Manufactured in 
the Republic of Korea 


December 20, 1994. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs increasing a 
limit. 





EFFECTIVE DATE: December 20, 1994. 
FOR FURTHER INFORMATION CONTACT: Ross 
Arnold, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 482— 
4212. For information on the quota 
status of this limit, refer to the Quota 
Status Reports posted on the bulletin 
boards of each Customs port or call 
(202) 927-6707. For information on 
embargoes and quota re-openings, call 
(202) 482-3715. 


SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


The current limit for Categories 338/ 
339 is being increased for carryforward. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 58 FR 62645, 
published on November 29, 1993). Also 


see 58 FR 65967, published on 
December 17, 1993. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Rita D. Hayes, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 

Agreements 

December 20, 1994. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on December 13, 1993, by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textile products, produced or 
manufactured in the Republic of Korea and 
exported during the twelve-month period 
which began on January 1, 1994 and extends 
through December 31, 1994. 

Effective on December 20, 1994, you are 
directed to amend the December 13, 1993 
directive to increase the limit for Categories 
338/339 to 1,182,302 dozen", as provided 
under the terms of the current bilateral 
agreement between the Governments of the 
United States and the Republic of Korea. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action fails within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C. 553{a)(1). 

Sincerely, 

Rita D. Hayes, 
Chairman, Committee for the Implementation 
of Textile Agreements. : 


[FR Doc. 94-31703 Filed 12-23-94; 8:45 am] 
BILLING CODE 3510-DR-F 








CONSUMER PRODUCT SAFETY 
COMMISSION 


Civil Penalties; Notice of Adjusted 
Maximum Amounts 


AGENCY: Consumer Product Safety 
Commission. 

ACTION: Notice of adjusted maximum 
civil penalty amounts. 





SUMMARY: In 1990 Congress enacted 
statutory amendments which increased 


. the maximum civil penalty amounts 


that could be imposed under the 
Consumer Product Safety Act, the 
Federal Hazardous Substances Act-and 
the Flammable Fabrics Act. The 


1 The limit has not been adjusted to account for 
any imports exported after December 31, 1993. 
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amendments also provided for periodic 
adjustments to those maximum 
amounts. As calculated in accordance 
with the amendments, the new amounts 
are $6,000 for each violation, with a 
maximum of $1,500,000 for any related 
series of violations. 

DATES: The new maximum amounts will 
become effective on January 26, 1995. 
FOR FURTHER INFORMATION CONTACT: Eric 
Stone, Acting Director, Division of 
Administrative Litigation, Office of 
Compliance and Enforcement, CPSC, 
Washington, D.C. 20207; telephone 301- 
504-0626. 

SUPPLEMENTARY INFORMATION: The 
Consumer Product Safety Improvement 
Act of 1990 (Improvement Act), Public 
Law 101-608, 104 Stat. 3110 (November 
16, 1990) amended provisions of the 
Consumer Product Safety Act (CPSA), 
the Federal Hazardous Substances Act 
(FHSA) and the Flammable Fabrics Act 
(FFA). The Improvement Act added 
civil penalty authority to the FHSA and 
FFA, which had previously only 
contained criminal penalties. 15 U.S.C. 
§§ 1264(c) and 1194(e). The 
Improvement Act also increased the 
maximum civil penalty amounts that 
would apply to civil penalties under the 
CPSA: $5000 per violation and 
$1,250,000 for any related series of 
violations. These same maximum 
penalty amounts applied to the newly- 
created civil penalties under the FHSA 
and FFA. 

The Improvement Act further directed 
that the maximum civil penalty 
amounts be adjusted periodically for 
inflation. The CPSA, FHSA and FFA 
were amended to state: 


(A), The maximum penalty amounts 
authorized in paragraph (1) [the provision 
that sets the current maximum amounts of 
$5,000 and $1,250,000] shall be adjusted for 
inflation as provided in this paragraph. 

(B) Not later than December 1, 1994, and 
December 1 of each fifth calendar year 
thereafter, the Commission shall prescribe 
and publish in the Federal Register a 
schedule of maximum authorized penalties 
that shall apply for violations that occur after 
January 1 of the year immediately following 
such publication. 

(C) The schedule of maximum authorized 
penalties shall be prescribed by increasing 
each of the amounts referred to in paragraph 
(1) by the cost-of-living adjustment for the 
preceding five years. Any increase 
determined under the preceding sentence 
- shall be rounded to— 

(i) in the case of penaties greater than 
$1,000 but less than or equal to $10,000, the 
nearest multiple of $1,000; 

(ii) in the case of penalties greater than 
$10,000 but less than or equal to $100,000, 
the nearest multiple of $5,000; 

(iii) in the case of penalties greater than 
$100,000 but less than or equal to $200,000, 
the nearest multiple of $10,000; and 


(iv) in the case of penalties greater than 
$200,000, the nearest multiple of $25,000. 

(D) For purposes of this subsection: 

(i) The term “Consumer Price Index” 
means the Consumer Price Index for all- 
urban consumers published by the 
Department of Labor. 

(ii) The term “cost-of-living adjustment for 
the preceding five years” means the 
percentage by which— . 

(I) the Consumer Price Index for the month 
of June of the calendar year preceding the 
adjustment; exceeds 

(II) the Consumer Price Index for the 
month of June preceding the date on which 
the maximum authorized penalty was last 
adjusted. 


15 U.S.C. §§ 2069(a)(3); 1264(c)(6) and 
1194(e)(5). 

The Commission’s Directorate for 
Economics has calculated that the cost- 
of-living adjustment increases the 
maximum civil penalty amounts to 
$5,962.93 for each violation and to 
$1,490,733.28 for any related series of 
violations. (The back-up information on 
these calculations is available from the 
Office of the Secretary.) Rounding off 
these numbers in accordance with the 
statutory directions, the adjusted 
maximum amounts are $6,000 for each 
violation and $1,500,000 for any related 
series of violations. These adjusted 
amounts substitute for the previous 
amounts contained in the CPSA, 15 
U.S.C. § 2069{a)(1); in the FHSA, 15 
U.S.C. § 1264(c)(1); and in the FFA, 15 
U.S.C. § 1194(e)(1). 

This Federal Register notice was not 
published before December 1, 1994. 
Therefore, the Commission has decided 
that the new maximum penalty amounts 
should apply to violations that occur 
after January 26, 1995, rather than 
violations that occur after January 1, 
1995. This provides a 30-day effective 
date; the Improvement Act anticipated 
that the adjusted penalties would apply 
no earlier than one month after public 
notice in the Federal Register. 


Dated: December 20, 1994. 
Sadye E. Dunn, 


Secretary, Consumer Product Safety 
Commission. 


(FR Doc. 94—31807 Filed 12-23-94; 8:45 am} 
BILLING CODE 6355-01-P 








DEPARTMENT OF DEFENSE 


Public information Collection 
Requirement Submitted to the Office of 
Management and Budget (OMB) for 
Review 


ACTION: Notice. 


information under the provisions of the 

Paperwork Reduction Act (44 U.S.C. 

Chapter 35). 

Title: Employer Support Survey 

Type of Request: New collection - 

Number of Respondents: 3,200 

Responses Per Respondent: 1 

Annual Responses: 3,200 

Average Burden Per Response: 15 
minutes 

Annual Burden Hours: 800 

Needs and Uses: The information 
collected hereby, will enable the 
Department of the Air Force to 
determine the impact on civilian 
employers of additional Air Force 
Reserve duty requirements. These 
increased requirements result from 
the reduction of the active duty force, 
increased training initiatives, and 
force structure changes. The results 
will also be used to develop Air Force 
Reserve employer support programs, 
and to develop reserve mission 


olicies. 

Affected Public: State or local 
governments; Businesses or other for- 
profit; Federal agencies or employees; 
and Small businesses or 
organizations. 

Frequency:Onetime 

Respondent’s Obligation: Voluntary 

OMB Desk Officer: Mr. Edward C. 
Springer. Written comments and 
recommendations on the proposed 
information collection should be sent 
to Mr. Springer at the Office of 
Management and Budget, Desk Officer 
for DoD, room 10236, New Executive 
Office Building, Washington, DC 
20503. 

DOD Clearance Officer: Mr. William 
Pearce. Written requests for copies of 
the information collection proposal 
should be sent to Mr. Pearce, WHS/ 
DIOR, 1215 Jefferson Davis Highway, 
Suite 1204, Arlington, VA 22202- 
4302. 


Dated: December 21, 1994. 
Patricia L. Toppings, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 94-31752 Filed 12-23-94; 8:45 am] 
BILLING CODE 5000-04—-M 





Office of the Secretary 


Civilian Health and Medical Program of 
the Uniformed Services (CHAMPUS); 
Specialized Treatment Services (STS) 
Program 


AGENCY: Office of the Secretary, DoD. 
ACTION: Notice. 





The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 


SUMMARY: This notice is to advise 
interested parties that Wilford Hall 
Medical Center (WHMC) has been 
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designated as the first national STS 
facility for liver transplants. The STS 
Program establishes new requirements 
for CHAMPUS beneficiaries to obtain 
some highly specialized health care 
services from selected military and Advisory Committee Act (Public Law 
civilian treatment facilities. These 92-463, as amended, Title 5, U.S.C. 
designations will be based on the highly App. II, (1988)), this meeting concerns 
specialized capabilities of those selected matters, sensitive to the interests of 
facilities. The purpose of such national security, listed in 5 U.S.C. 
designations is to concentrate patient Section 552b(c)(1) and accordingly this 
referrals for certain highly specialized meeting will be closed to the public. 
procedures which are of relatively low December 20, 1995 

incidence and/or relatively high per- Patricia L.. Toppings, 


case cost and which require patient 
d P “ Alternate OSD Federal Register Liaison 


i rmi 3 
concentration to permit resource Officer, Department of Defense. 


investment and enhance the ‘led ae 
effectiveness of quality assurance [FR Doc. 94-31644 Filed 12-23-94; 8:45 am] 
BILLING CODE 5000-04-M 


efforts. 

EFFECTIVE DATE: April 1, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Martha M. Maxey, Health Care Policy 
Analyst, program Development Branch, 
Office of the Civil Health and Medical 
Program of the Uniformed Services, 
(OCHAMPUS), Aurora, Colorado, 
80045-6900, telephone (303) 361-1227. 
SUPPLEMENTARY INFORMATION: On 
November 5, 1993, (58 FR 58964), the 
Department of Defense published a final 
rule on the STS Program. Included in 
the final rule was a provision that a 
notice of all military and civilian STS 
Facilities be published in the Federal 
Register annually, including a listing of 
the several procedures subject to 
nationwide catchment area 


matters. At this meeting, the Joint 

Advisory Committee will receive 

classified briefings on the long-term 

nuclear stockpile maintenance plan. 
In accordance with the Federal 





Strategic Environmental Research and 
Development Program, Scientific 
Advisory Board 


ACTION: Notice. 





In accordance with Section 10(a)(2) of 
the Federal Advisory Committee Act 
(P.L. 92-463), announcement is made of 
the following Committee meeting: 


Date of Meeting: January 17-19, 1995 from 
0830 to approximately 1730. 

Place: The Research Training Facility, 2140 
Research Drive, Livermore, CA, 

Matters to be Considered: Research and 
Development propesals and continuing 
projects requesting Strategic Environmental 
Research and Development Program funds in 
Nonavailability Statements and the excess of $1M will be reviewed. This meeting 
highly specialized procedures subject to __ is open to the public. Any interested person 
200-mile catchment area Nonavailability may attend, appear before, or file statements 
Statements. Based on this provision, with the Scientific Advisory Board at the 
notice is given that WHMC is designated — in the manner permitted by the 
Ser reg STS facility for liver For Further Information Contact: Ms. Ann 

P ; Maxwell, 2200 Clarendon, Suite 900, 

Dated: December 21, 1994. Arlington, VA 22201, 703-525-9400. 
L.M. Bynum, 


Dated: December 21, 1994. 
Alternative Federal Register Liaison Officer, 


Patricia L. Toppings, 
Department of Defense. Alternate OSD Federal Register Liaison 
[FR Doc. 94—31753 Filed 12—23—94; 8:45 am] 


Officer, Department of Defense. 
BILLING CODE 5000-04-M [FR Doc. 94-31754 Filed 12-23-94; 8:45 am] 
BILLING CODE 5000-04-M : 








Joint Advisory Committee on Nuclear 
Weapons Survey Department of the Army 


ACTION: Notice of Advisory Committee Army Science Board; Open Meeting 


Meeting. 





In accordance with Section 10{a)(2) of 
the Federal Advisory Committee Act 
(P.L. 92-463), announcement is made of 
the following Committee Meeting: 

Name of Committee: Army Science Board 
(ASB). 

Date of Meeting: January 17-18, 1995. 

Time of Meeting: 0800-1600, January 17, 
1995; 0800-1700, January 18, 1995. 

Place: Fort Benning, GA, January 17, 1995; . 
Fort Gordon, GA, January 18,-1995.. 


SUMMARY: The Joint Advisory 

Committee (JAC) on Nuclear Weapons 

Surety will meet in closed session on 5— 

6 January 1995, at Los Alamos National 

Laboratory, Los Alamos, New Mexico. 
The Joint Advisory Committee is 

charged with advising the Secretary of 

Defense, Secretary of Energy, and the 

. Joint Nuclear Weapons Council on 

_.. nuclear weapons systems surety. . 


Agenda: The Army Science Board Battle 
Lab Issue Group will visit two battle labs on 
site. The group is tasked to assist Battle Labs 
on the technologies/simulations and non- 
technological areas the Battle Labs should 
investigate, how labs interface with other 
services, and how they should evolve. This 
meeting will be open to the public. Any 
interested person may attend, appear before, 
or file statements with the committee at the 
time and in the manner permitted by the 
committee. The ASB Administrative Officer, 


. Sally Warner, may be contacted for further 


information at (703) 695—3039/7046. 

Sally A. Warner, 

Administrative Officer, Army Science Board. 
[FR Doc. 94-31722 Filed 12-23-94; 8:45 am] 
BILLING CODE 3710-08-M 





Department of the Navy 


CNO Executive Panel; Closed Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel will meet on 
January 10—12, 1995, from 9:00 a.m. to _ 
4:00 p.m., on each day at Johns Hopkins 
University Applied Physics Laboratory, 
Johns Hopkins Road, Laurel, Maryland. 
These sessions will be closed to the 
public. 


The purpose of the meeting is to 
prepare an initial briefing on naval 
warfare innovations in the areas of joint 
operations, information warfare, naval 
doctrine, and research and 
development. These matters constitute 
classified information that is 
specifically authorized by Executive 
order to be kept secret in the interest of 
national defense and are, in fact, 
properly classified pursuant to such 
Executive order. Accordingly, the 
Secretary of the Navy has determined in 
writing that the public interest requires 
that all sessions of the meeting be closed 
to the public because they will be 
concerned with matters listed in section 
552b(c)(1) of title 5, United States Code. 


For further information concerning 
this meeting, contact: Timothy J. Galpin, 
Assistant for CNO Executive Panel 
Management, 4401 Ford Avenue, Suite 
601, Alexandria, VA 22302-0268, 
Phone: (703) 756-1205. 

Dated: December 20, 1994. 

L.R. McNees, 

LCDR, JAGC, USN, Federal Register Liaision 
Officer. 

{FR Doc. 94-31718 Filed 12-23-94; 8:45 am] 
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DEPARTMENT OF EDUCATION 


Notice of Proposed Information 
Collection Requests 
AGENCY: Department of Education. 


ACTION: Notice of Proposed Information 
Collection Requests. 





SUMMARY: The Director, Information 
Resources Group, invites comments on 
the proposed information collection 
requests as required by the Paperwork 
Reduction Act of 1980. 


DATES: Interested persons are invited to 
submit comments on or before January 
26, 1995. 


ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Dan Chenok: Desk Officer, 
Department of Education, Office of 
Management and Budget, 725 17th 
Street, NW., Room 3208, New Executive 
Office Building, Washington, DC 20503. 
Requests for copies of the proposed 
information collection requests should 
be addressed to Patrick j. Sherrill, 
Department of Education, 400 Maryland 
Avenue, SW., Room 5624, Regional 
Office Building 3, Washington, DC 
20202-4651. 

FOR FURTHER INFORMATION CONTACT: 
Patrick J. Sherrill (202) 708-9915. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday. 
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Director of the 
Information Resources Group, publishes 
this notice containing proposed 
information collection requests prior to 
submission of these requests to OMB. 
Each proposed information collection, 
grouped by office, contains the 
following: 

(1) Type of review requested, e.g., 
new, revision, extension, existing or 
reinstatement; 

(2) Title; 

(3) Frequency of collection; 


(4) The affected public; 

(5) Reporting burden; and/or 

(6) Recordkeeping burden; and 

(7) Abstract. 

OMB invites public comment at the 
address specified above. Copies of the 
requests are available from Patrick J. 
Sherrill at the address specified above. 


Dated: December 20, 1994. 
Gloria Parker, 
Director, Information Resources Group. 


. Office of Postsecondary Education 


Type of Review: New 

Title: Application(s) for Federal Family 
Education Loan Discharge Based on 
School Closure, Improper Test of 
Student’s Ability'to Benefit from 
Program of Study, and Use of 
Unauthorized Signature 

Frequency: One time 

Affected Public: Individuals or 
households 

Reporting Burden: 
Responses: 52,000 
Burden Hours: 52,000 

Recordkeeping Burden: 
Recordkeepers: 0 
Burden Hours: 0 

Abstract: The applications and prepared 
affidavits are for submission of data 
necessary to determining 
dischargeability of obligations of 
student borrowers (or their parents). 
Dischargeability would occur in 
situations where their attending , 
schools closed, or where school 
officials have falsely certified such - 
students as able to benefit or have 
forged their signatures. ED will 
evaluate the data and determine if the 
borrower is eligible for a loan 
discharge. 


Office of Elementary and Secondary 
Education 


Type of Review: Reinstatement 

Title: State Annual Report Chapter 2— 
Federal, State and Local Partnership 
for Educational Improvement 

Frequency: Annually 

Affected Public: State or local 
governments 

Reporting Burden: 
Responses: 16,052 ; 
Burden Hours: 49,040 

Recordkeeping Burden: 
Recordkeepers: 0 
Burden Hours: 0 

Abstract: The Secretary if reese to 
submit an annual report on the use of 
funds, the types of services furnished, 
and the students served under 
Chapter 2. The Department will use 
the information to report to Congress. 


Office of Elementary and hi 
Education 


Type of Review: New 


Title: Safe Schools Program, Safe and 
Drug-Free Schools Programs, Office of 
Elementary and Secondary Education, 
Evaluation Report Form 

Affected Public: State, local or tribal 
government 

Reporting Burden: 

Responses: 18 
Burden Hours: 900 
Recordkeeping Burden: 
Recordkeepers: 18 

Burden Hours: 4,212 

Abstract: The evaluation form, to be 
completed by grantees funded under 
the Safe Schools program within 90 
days of the termination of their grant, 
will form the basis for a report to 
Congress describing the effects of the 
grants on the reduction of crime and 
violence in the affected districts 
funded. The Department will use the 
information to evaluate the success 
and quality of grants funded under 
the Safe Schools Program. 


Office of Educational Research and 
Improvement 


Type of Review: Reinstatement 

Title: Application for Grants Under the 
Javits Gifted and Talented Students 
Education Program 

Frequency: Annually 

Affected Public: State or local 
governments; Businesses or other for- 
profit; Non-profit institutions; Small 
businesses or organizations 

Reporting Burden: 

Responses: 300 
Burden Hours: 12,000 

Recordkeeping Burden: 
Recordkeepers: 40 
Burden Hours: 1,200 - 

Abstract: The Javits Gifted and Talented 
Students Education Program suppdrts 
the development and dissemination of 
exemplary education programs for 
gifted and talented students. An 
application is required in order for an 
entity to receive a grant. Programs 
participants are SEAs, IHEs, and other 
public and private agencies and 
organizations. 


{FR Doc. 94—31678 Filed 12-23-94; 8:45 sin} 
BILLING CODE.4000-01-M 








DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. ER94-1685-000] 


Citizens Lehman Power Sales, et al.; 
Electric Rate and Corporate Regulation 
Filings 

December 16, 1994. 


Take notice that the following filings 
have been made with the Commission: 
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1. Citizens Lehman Power Sales 
{Docket No. ER94—1685-000] 


Take notice that on December 12, 
1994, Citizens Lehman Power Sales 
tendered for filing additional 
information concerning its filing in this 
docket. ; 

Comment date: December 30, 1994, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Jersey Central Power & Light 
Company; Metropolitan Edison 
Company; Pennsylvania Electric 
Company 


[Docket No. ER95-276-000] 


Take notice that on December 12, 
1994, GPU Service Corporation (GPU), 
on behalf of Jersey Central Power & 
Light Company, Metropolitan Edison 
Company and Pennsylvania Electric 
Company (jointly referred to as the GPU 
Operating Companies), filed an 
Operating Capacity and/or Energy Sales 
Tariff (Sales Tariff) designated as FERC 
Electric Tariff, Original Volume No. 1. 
The Sales Tariff is a blanket agreement 
that describes the general terms and 
conditions under which the GPU 
Operating Companies will make 
available for sale, surplus operating 
capacity and/or energy at negotiated 
rates that are no higher than the GPU 
Operating Companies’ cost of service. 

GPU requests a waiver of the 
Commission’s notice requirements for 
good cause shown and an effective date- 
of December 13, 1994. 

GPU has served copies of the filing on 
regulatory agencies in New Jersey and 
Pennsylvania. 

Comment date: December 30, 1994, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Northeast Utilities Service Company 


[Docket No. ER95-278-000] 


Take notice that on December 1, 1994, 
Northeast Utilities Service Company 
(NUSCO), tendered for filing, a request 
to initiate transmission service to Enron 
Power Marketing, Inc. (ENRON) under 
the NU System Companies’ 
Transmission Service Tariff No. 2, on 
December 1, 1994. NUSCO previously 
filed with the Commission a Service 
Agreement with ENRON under Tariff 
No. 2 to begin 50 days after the date of 
that filing. On November 28, 1994, the 
Commission accepted the filing with a 
December 27, 1994 effective date of 
service. NUSCO now requests that 
service become effective December 1, 
1994 to accommodate ENRON’s needs 
to use the NU System Companies’ 
transmission facilities to effect its 
transactions on that date and thereafter. 


NUSCO states that a copy of this filing 
has been mailed to ENRON. 

Comment date: December 30, 1994, in 
accordance with Standard Paragraph E © 


at the end of this notice. a 


4. Pennsylvania Power Company 
{Docket No. ER95-279-000} 


Take notice that on December 13, 
1994, Pennsylvania Power Company 
(Penn Power), tendered for filing 
proposed Electric Service Agreements 
and rate schedules which result in 
decreases in rate levels of two electric 
resale schedules presently on file with 
the Commission. The proposed decrease 
will decrease rate revenues by 16-17% 
from two municipal resale customers 
(Boroughs of Ellwood City and Grove 
City). Penn Power requests an effective 
date of November 1, 1994, the date that 
Penn Power and the Boroughs agreed to 
as a result of negotiations. Penn Power 
states that both Boroughs have agreed to 
the filed rate schedule changes. 

Penn Power states that copies of the 
filing were served on the Boroughs 
concerned as well as the Pennsylvania 
Public Utility Commission. 

Comment date: December 30, 1994, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Union Electric Company 


[Docket No. ER95—280-000] 


Take notice that on December 13, 
1994, Union Electric Company (UE), 
tendered for filing the Seventh 
Amendment and related Service 
Schedule K, to the Interchange 
Agreement dated June 28, 1978, 
between Associated Electric 
Cooperative, Incorporated and UE. UE 
asserts that the Amendment provides for 
the addition of boundary line service. 

Comment date: December 30, 1994, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Florida Power & Light Company 


[Docket No. ER95—281-000} 


Take notice that on December 13, 
1994, Florida Power & Light Company 
(FPL), tendered for filing proposed 
Service Agreements with LG&E Power 
Marketing Inc. for transmission service 
under FPL’s Transmission Tariff Nos. 2 
and 3. 

FPL requests that the proposed 
Service Agreements be permitted to 
become effective on January 16, 1995, or 
as soon thereafter as practicable. 

FPL states that this filing is in 
accordance with Part 35 of the 
Commission’s regulations. 

Comment date: December 30, 1994, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Southern Indiana Gas and Electric 
Company 
[Docket No. ER95-283-000] 

Take notice that on December 13, 
1994, Southern Indiana Gas and Electric 
Company (SIGECO), tendered for filing 
a proposed Interconnection Agreement 
with Wabash Valley Power Association, 
Inc. (WVPA). 

The proposed Interconnection 
Agreement will provide for the 
purchase, sale, and transmission of 
capacity and energy by either Party 
under the following Service Schedules: 
(a) Seasonal Power, (b) Wheeling 
Service, (c) Short-Term Power, (d) 
Emergency Energy, and (e) Interchange 
Energy. 

Waiver of the Commission’s Notice 
Requirements is requested to allow for 
an effective date of December 15, 1994. 

Comment date: December 30, 1994, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. Commonwealth Electric Company 


[Docket No. ER95—284—000] 

Take notice that on December 13, 
1994, Commonwealth Electric Company 
(Commonwealth), tendered for filing 
pursuant to § 35.12 of the Commission’s 
regulations, a System Power Sale 
Agreement governing the sale by 
Commonwealth of System Power (as 
defined herein) to Long Island Lighting 
Company (referred to herein as the 
Buyer) to become effective on January 1, 
1995. , 

By the provisions of this agreement, 
Commonwealth proposes to sell to the 
Buyer electric power upon terms and 
conditions and in amounts mutually 
acceptable to the respective party. 

A copy of this filing has been served 
upon the Buyers and upon the ° 
Massachusetts Department of Public 
Utilities. 

Comment date: December 30, 1994, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR 
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
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Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94—31680 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-P 





[Docket No. ER94—1226-000, et ai.] 


Consolidated Edison Company of New 
York, Inc., et al.; Electric Rate and 
Corporate Regulation Filings 


December 19, 1994. 


Take notice that the following filings 
have been made with the Commission: 


1. Consolidated Edison Company of : 
New York, Inc. 


[Docket Nos. ER94—1226—000, ER94—1271- 
000 and ER94—1336-000] 


Take notice that on December 12, 
1994, Consolidated Edison Company of 
New York, Inc. tendered for filing 
amendments in the above-referenced 
dockets. 


Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Camelot Energy Services 
[Docket No. ER94—1457-002] 


Take notice that on December 5, 1994, 
Camelot Energy Services tendered for 
filing a letter advising the Commission 
that it has ceased all electric power 
marketing activity and cancellation of 
Rate Schedule No. 1. 


Comment date: January 4, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Southern Company Services, Inc. 
{Docket No. ER94—1614—000) 


Take notice that on December 5, 1994, 
Southern Company Services, Inc. 
tendered for filing an amendment in the 
above-referenced docket. 


Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4, Potomac Edison Company 
[Docket No. ER95-39-000] 


Take notice that on November 25, 
1994, Potomac Edison Company 
tendered for filing an amendment in the 
above-referenced docket. 


Comment date: January 6, 1995, in 


accordance with Standard Paragraph E 
at the end of this notice. 


5. South Carolina Gas & Electric 
Company 


{Docket No. ER95-64—000] 


Take notice that on November 8, 
1994, South Carolina Gas & Electric 
Company tendered for filing an 
amendment in the above referenced 
docket. 


Comment date: January 3, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. WestPlains Energy Colorado 
[Docket No, ER95-66—000} 


Take notice that on December 15, 
1994, WestPlains Energy-Colorado 
tendered for filing an amendment to its 
filing in this docket. The amendment 
consists of a revised Opportunity Sales - 
Tariff and revised cost support for the 
charges under the tariff. 

WestPlains Energy-Colorado requests 
waiver of the Commission’s regulations 
to permit the modified tariff to become 
effective on December 26, 1994. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7..WestPlains Energy Kansas 
{Docket No, ER95-67-000] 


Take notice that on December 15, 
1994, WestPlains Energy-Kansas 
tendered for filing an amendment to its 
filing in this docket. The amendment 
consists of a revised Opportunity Sales 
Tariff and revised cost support for the 
charges under the tariff. 

WestPlains Energy-Kansas requests 
waiver of the Commission’s regulations 
to permit the modified tariff to become 
effective on December 26, 1994. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR 
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 


Commission and are available for public 
inspection. 

Lois D. Cashel, 

Secretary. 

{FR Doc. 94—31708 Filed 12—23-—94; 8:45 am] 
BILLING CODE 6717-01-P 





[Docket No. ER94—1554-001] 


CNG Power Services Corporation; 
Notice of Filing 


December 15, 1994. 

Take notice that on November 25, 
1994, CNG Power Services Corporation 
(CNGS) tendered for filing a letter 
informing the Commission of a possible 
change in status from characteristics the 
Commission relied upon in approving 
market-based pricing for CNGS. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
December 29, 1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 


Lois D. Cashell, 

Secretary. 

{FR Doc. 94—31679 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP91-41-030] 


Columbia Gas Transmission Corp.; 
Notice of Proposed Changes in FERC 
Gas Tariff 


December 20, 1994. 

Take notice that on December 16, 
1994, Columbia Gas Transmission 
Corporation (Columbia) tendered for 
filing as part of its FERC Gas Tariff, 
Second Revised Volume No. 1, the 
following tariff sheets, to be effective 
January 16, 1995. 

Original Sheet No. 95A 
Original Sheet No. 95B 


Columbia states that it tendered this 
filing in compliance with the Federal 
Energy Regulatory Commission’s 
(Commission) June 6, 1994 order in 
Docket No. RP91-41-023, et al., which 


- required Columbia to file additional 
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documentation or revised tariff sheets 
relating to the reallocation of 
approximately $11.2 million which 
Columbia previously collected in flow 
through costs billed to it by Tennessee 
Gas Pipeline Company in Docket No. 
RP85-178. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rule 211 
of the Commission’s Rules of Practice 
and Procedure. All such protests should 
be filed on or before December 28, 1994 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
‘ not serve to make protestants parties to 
the proceedings. Copies of Columbia’s 
filings are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 94-31686 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-™ 





[Docket No. RP95-91-000) 


Columbia Gas Transmission Corp.; 
Notice of Filing 


December 20, 1994. 

Take notice that on December 14, 
1994, Columbia Gas Transmission 
Corporation (Columbia) tendered for 
filing the following information. 

Columbia states that pursuant to 
Section 37.3 of the General Terms and 
Conditions of Columbia's FERC Gas 
Tariff, Second Revised Volume Nq. 1, 
Columbia calculated Excess Revenues 
applicable to Rate Schedules ITS and 
SIT (Applicable Rate Schedules) at the 
end of the twelve month period ended 
October 31, 1994, which is the end of 
the first twelve-month period 
Columbia’s current rates have been in 
effect. In accordance with the tariff, 
Columbia states that it is returning 90% 
of such excess revenues through dollar 
credits to applicable Firm 
Transportation Customers’ bills 
concurrently with the filing of this 
report. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 _ 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on 
or before January 6, 1995. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 


protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of Columbia’s filings are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

{FR Doc. 94-31694 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP95-92-000] 


Columbia Gulf Transmission Co.; 
Notice of Filing 


December 20, 1994, 


Take notice that on December 14, 
1994, Columbia Gulf Transmission 
Company (Columbia Gulf) tendered for 
filing the following information. 


Columbia Gulf states that pursuant to 
Section 34.3 of the General Terms and 
Conditions of Columbia Gulf’s FERC 
Gas Tariff, Second Revised Volume No. 
1, Columbia Gulf calculated Excess 
Revenues applicable to Rate Schedules 
ITS—1 and ITS—2 (Applicable Rate 
Schedules) at the end of the twelve 
month period ended October 31, 1994, 
which is the end of the first twelve- 
month period Columbia’s current rates 
have been in effect. Columbia Gulf 
states that it is returning 90% of such 
excess revenues through dollar credits 
to applicable Firm Transportation 
Customers’ bills concurrently with the 
filing of this report. : 


Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed on 
or before January 6, 1995. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of Columbia Gulf’s filings are on file 
with the Commission and are available 
for public inspection. 


Lois D. Cashell, 

Secretary. 

[FR Doc. 94-31695 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP95—30-002] 


Koch Gateway Pipeline Co.; Notice of 
Proposed Changes in FERC Gas Tariff 


December 20, 1994. 

Take notice that on December 15, 
1994, Koch Gateway Pipeline Company 
(Koch Gateway) tendered for filing as 
part of its FERC Gas Tariff, Fifth Revised 
Volume No. 1, the following tariff sheets 
to be effective December 1, 1994: 


Substitute Fourth Revised Sheet No. 20 
Substitute Fourth Revised Sheet No. 21 
Substitute Fourth Revised Sheet No. 22 
Substitute Fourth Revised Sheet No. 23 
Substitute Fourth Revised Sheet No. 24 


Koch Gateway states that the above 
referenced tariff sheets reflect Koch 
Gateway’s compliance with the 
Commission's November 30, 1994 Order 
Accepting Tariff Sheets Subject to 
Conditions. Koch Gateway states that 
these tariff sheets reflect modifications 
to remove the costs associated with the 
buy-out of two Sea Robin Pipeline 
Company (Sea Robin) contracts. 

Koch Gateway states that the tariff 
sheets are being mailed to all of Kosh 
Gateway’'s customers and interested 
state commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Section 385.211 of the 
Commission’s regulations. All such 
protests should be filed on or before 
December 28, 1994. Protests will be 
considered by the Commission in 
determining appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94-31690 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Project No. 11285—001 California] 


Lake Casitas Municipal Water District; 
Notice of Availability of Draft 
Environmental Assessment 


December 20, 1994. 

In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission’s (Commission) 
regulations, 18 CFR Part 380 (Order No. 
486, 52 F.R. 47897), the Office of 
Hydropower Licensing has reviewed the 
application for a original, minor license 
for the Lake Casitas Power Recovery 
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Facility (project), and has prepareda 
Draft Environmental Assessment (DEA) 
for the project. The project is located on 
the Bureau of Reclamation’s existing 
pipeline between its Casitas dam and its 
water treatment plant, near the City of 
San Buena Ventura, in Ventura County, 
California. 

In the DEA, the Commission’s staff 
has analyzed the potential future 
environmental impacts of the project 
and has concluded that approval of the 
project, with appropriate environmental 
protective measures, would not 
constitute a major federal action that 
would significantly affect quality of the 
human environment. 

Copies of the DEA are available for 
review in the Public Reference Branch, 
room 3104, of the Commission’s offices 
at 941 North Capitol Street, NE., 
Washington, DC 20426. 

Any comments should be filed within 
30 days from the date of this notice and 
should be addressed to Lois D. Cashell, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. All 
comments should clearly show the 
following caption on the first page: 
LAKE CASITAS POWER RECOVERY 
FACILITY, FERC NO. 11285-001. For 
further information, contact Surender 
M. Yepuri, Environmental Coordinator, 
at (202) 219-2847. 


Lois D. Cashell, 

Secretary. 

[FR Doc. 94—31696 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. TM95—4—25-000] 


Mississippi River Transmission Corp.; 
Notice of Proposed Change in FERC 
Gas Tariff 


December 20, 1994. 

Take notice that on December 14, 
1994, Mississippi River Transmission 
Corporation (MRT) submitted for filing 
as part of its FERC Gas Tariff, Third 
Revised Volume No. 1, the following 
tariff sheets listed below, with a 
proposed effective date of January 1, 
1995: 


Second Revised Sheet No. 212 
First Revised Sheet No. 213 
First Revised Sheet No. 214 
Second Revised Sheet No. 215 


MRT states that the purpose of the 
filing is to revise Section 17 of the 
General Terms and Conditions of its 
tariff to provide for lump sum 
distributions of Interruptible Revenue 
Credits derived from providing services 
under Rate Schedules ITS and ISS and 
certain revenues derived from 
Authorized Overrun Service (AOS). 


MRT also states that the filing provides 
for the flowthrough of $417,198 in 
Excess Revenues derived during the 
twelve month period ended October 31, 
1994 utilizing the revised Section 17 
procedures proposed in the filing. MRT 
states that the filing also contains a 
workpaper reflecting the Cash Balancing 
activity for the period November 1, 1993 
through April 30, 1994 relating to 
Section 18 of the General Terms and 
Conditions of its tariff. 

MRT states that a copy of the filing 
has been mailed to each of its sales 
customers and the State Commissions of 
Arkansas, Illinois and Missouri. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
DC 20426, in accordance with Sections 
385.211 and 385.214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). 
All such motions or protests should be 
filed on or before December 28, 1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

{FR Doc. 94—31689 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP$4—196-001] 


Northern Natural Gas Co.; Notice of 
Proposed Changes in FERC Gas Tariff 


December 20, 1994. 

Take notice that on December 15, 
1994, Northern Natural Gas Company 
(Northern), tendered for filing changes 
in its FERC Gas Tariff, Fifth Revised 
Volume No. 1. 

Northern states that the filing reflects 
the Alaskan Natural Gas Transportation 
System (ANGTS) ending balance and 
terminates the direct bill to customers 
resulting from the termination of the 
ANGTS Rate Adjustment Mechanism 
effective November 1, 1993 and the 
revised monthly direct bill amounts 
stated in Northern’s March 31, 1994 
filing. 

Northern states that copies of this 
filing were served upon the company’s 
customers and interested state 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 


Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Section 385.211 of the 
Commission’s Rules and Regulations. 
All such protests should be filed on or 
before December 28, 1994. All protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestant a party to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. $4—31688 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP91-166-027] 


Northwest Pipeline Corp.; Notice of 
Proposed Change in FERC Gas Tariff 


December 20, 1994. 

Take notice that on December 16, 
1994, Northwest Pipeline Corporation 
(Northwest) tendered for filing as part of 
its FERC Gas Tariff, Third Revised * 
Volume No. 1, to be effective January 
16, 1995: 
Original Sheet No. 13-A 
Original Sheet No. 13—B 
Original Sheet No. 13-C 
Third Revised Sheet No. 246 
First Revised Sheet No. 251 
First Revised Sheet No. 252 


Northwest states that the purpose of 
this filing is to comply with the 
Commission’s September 16, 1994 
Order Affirming in Part and Reversing 
in Part Initial Decision and Requiring 
Compliance Filing in Docket No. RP91-— 
166-000. The Commission ordered 
Northwest to make a compliance filing 
and to include in the filing a plan for 
carrying out the refunds or surcharges 
resulting from the order. 

The order resolved the issue as to the 
appropriate level of throughput to be 
used to calculate the supplier settlement 
payment (SSP) commodity surcharges 
that Northwest may collect for the 
period July 1, 1991 through March 31, 
1993. The direct bill amounts resulting 
from the revised surcharges are 
summarized on the proposed Original 
Sheet Nos. 13—A through 13-C by 
individual customer. 

Northwest states that a copy of this 
filing has been served upon all 
intervenors in Docket No. RP91—166— 
000, Northwest’s affected jurisdictional 
customers and relevant state regulatory 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
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825 North Capitol Street, N.E., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure (18 CFR 
385.211). All such protests should be 
filed on or before December 28, 1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection in the 
Public Reference Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94—31682 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP94-67-017} 


Southern Natural Gas Co.; Notice of 
Proposed Changes to FERC Gas Tariff 


December 20, 1994. 


Take notice that on December 15, 
1994, Southern Natural Gas Company 
(Southern) tendered for filing as part of 
its FERC Gas Tariff, Seventh Revised 
Volume No. 1, the following tariff sheets 
to be effective on April 1, 1994: 


Third Revised Sheet No. 202 


Southern states that the purpose of 
this filing is to comply with the Order 
issued by the Commission in the 
captioned proceedings on December 8, 
1994. The Order required Southern to 
revise the methodology set out in 
Section 31.3(b){vi) of the General Terms 
and Conditions of its FERC Gas Tariff 
for making refunds of GSR Costs to base 
any such refunds on the actual GSR 
Costs paid by the Shipper. 

Southern states that copies of the 
filing will be served upon its shippers, 
interested state commissions and all 
parties to the proceeding. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure (18 CFR 
385.211). All such protests should be 
filed on or before December 28, 1994. 
Protests will not be considered by the 
Commission in determining the parties 
to the proceeding. Copies of this filing 
are on file with the Commission and are 
available’for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94~31685 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-41 


[Docket No. QFS4-84-002] 


Tenaska IV Texas Pariners, Ltd., Notice 
of Supplement to Filing 


December 20, 1994. 

On December 8, 1994, Tenaska IV 
Texas Partners, Ltd. (Applicant) 
tendered for filing a supplement to its 
filing in this docket. No determination 
has been made that the submittal 
constitutes a complete filing. 

The supplement provides additional 
information pertaining primarily to the 
technical data and the ownership 
structure of the cogeneration facility. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a motion to intervene 
or protest with the Federal Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, in 
accordance with rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure. All such motions or protests 
must be filed by January 6, 1995, and 
must be served on the applicant. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94—31692 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP95-89-000) 


Tennessee Gas Pipeline Co.; Notice of 
Proposed Changes in FERC Gas Tariff 


December 20, 1994. 

Take notice that on December 15, 
1994, Tennessee Gas Pipeline Company 
filed a limited application pursuant to 
Section 4 of the Natural Gas Act, and 
the rules and regulations of the Federal 
Energy Regulatory Commission 
promulgated thereunder, to recover gas 
supply realignment costs (GSR costs) 
paid, or known and measurable, at the 
time of the filing. Tennessee proposes 
that the filing be made effective 
February 1, 1995. The tariff sheets 
identified below set forth Tennessee’s 
GSR-related charges: 


Second Revised Sheet No. 21A 
Seventh Revised Sheet No. 22 
Second Revised Sheet No. 22A 
Seventh Revised Sheet No. 24 
Eleventh Revised Sheet No. 30 


Tennessee states that the purpose of 
the filing in this docket is to implement 


its recovery, effective February 1, 1995, 
of pricing differential costs associated 
with Tennessee's performance under 
certain of its remaining gas supply 
contracts, and Canadian demand 
charges. 

Tennessee states that copies of the 
filing were posted in conformance with 
Section 154.16 of the Commission’s 
regulations and mailed to all affected 
customers of Tennessee and interested 
state regulatory commissions. 

Any person desiring to be heard or to 
protest the filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426 in accordance with Rules 
211 and 214 of the Commission’s Rules 
of Practice and Procedure. All such 
motions or protests should be filed on 
or before December 28, 1994. protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94-31683 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01- 





[Docket No. RPS5-88-000] 


Tennessee Gas Pipeline Co.; Notice of 
Tariff Modification Filing 


December 20, 1994. 

Take notice that on December 15, 
1994, Tennessee Gas Pipeline Company 
(Tennessee), filed revised tariff sheets in 
which Tennessee proposes a series of 
tariff corrections, clarifications and 
modifications of its Fifth Revised 
Natural Gas Tariff, Volume No. I. 

Tennessee further states that the 
revised tariff sheets are a result of its 
discovery over the course of its first year 
under restructuring and in 
administering its capacity release 
program of a number of ambiguities in 
its Tariff as well as a number of 
typographical and formatting errors. 
Tennessee has also identified various 
minor tariff modifications that appear 
appropriate with the benefit of 
hindsight and experience. Tennessee 
states that these tariff modifications are 
proposed with the overall intent of 
enhancing service to Tennessee’s 
customers. Tennessee requests that the 
revised tariff sheets be accepted and 
allowed to go into effect on February 1, 
1995. 
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Tennéssee states that copies of the 
filing have been mailed to all of its 
jurisdictional customers and affected 

‘state regulatory commissions. 

Any person desiring to be heard or to 
make any protest with reference to said 
filing should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C, 
20426, in accordance with Sections 211 
and 214 of the Commission’s Rules of 
Practice and Procedure, 18 CFR 385.211 
and 385.214. All such petitions or 
protests should be filed on or before 
December 28, 1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to this proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this iiling are on file and available for 
public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94-31684 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 


from $3.96 per Dth to $3.85 per Dth.- 
Copies of this filing were posted in 
accordance with section 154.16 of the 
Commission’s regulations and mailed it 
to all affected customers and state 
commissions. 

Any person desiring to protest the 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, DC 20426 in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure. All 
such protests should be filed on or 
before December 28, 1994. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94-31687 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





Tennessee Gas Pipeline Co.; Notice of 
Tariff Filing 


[Docket No. RP94—197-005, RP93—151-007, 
and RP94—425-003] 


December 20, 1994. 

Take notice that on December 15, 
1994, Tennessee Gas Pipeline Company 
filed First Revised Substitute Ninth 
Sheet No. 30 pursuant to Section 4 of 
the Natural Gas Act and Section XXVI 
of the General Terms and Conditions of 
Tennessee’s Fifth Revised FERC Gas 
Tariff. The tariff sheet is proposed to 
become effective November 1, 1994. 

Tennessee states that the purpose of 
this filing is to comply with the 
Commission’s Order on Technical 
Conference issued November 15, 1994 
in Docket Nos. RP94—197-000 and 
. RP93—151-007, and to adjust the GSR 
costs previously reported in Tennessee’s 
past GSR quarterly filings. Tennessee’s 
currently effective GSR charges were 
accepted by the Commission and 
allowed to become effective November 
1, 1994 in Tennessee’s last quarterly 
GSR docket, Docket No. RP94—425. 

Tennessee states further that it has 
recalculated its pricing differential costs 
for each month since implementing 
Order No. 636 on September 1, 1993, 
and that the net effect ofthe _ 
adjustments is to reduce-Tennessee’s 
pricing differential costs by 
approximately $1.5 million, and to 
. decrease Tennessee’s currently effective 
total demand surcharge by 11 cents, 


« 


[Docket No. CP95—121-000] 


Tennessee Gas Pipeline Co.; Notice of 
Application 


December 20, 1994. 

Take notice that on December 16, 
1994, Tennessee Gas Pipeline Company 
(Tennessee), P.O. Box 2511, Houston, 
Texas, 77252-2511, filed in Docket No 
CP95—121-000 an abbreviated 
application pursuant to Section 7(b) of 
the Natural Gas Act, as amended, and 
Sections 157.7 and 157.18 of the Federal 
Energy Regulatory Commission’s 
(Commission) regulations thereunder, 
for permission to abandon two 
compressor units and appurtenant 
facilities located in Chautaugua County, 
New York, by sale to Hanover 
Compressors (Hanover), all as more 
fully set forth in the application which 
is on file with the Commission and open 
to public inspection. 

Tennessee proposes to abandon two 
500 horsepower units and appurtenant 
facilities. Tennessee advises that it 
acquired the compressor units on 
January 1, 1992, under Tennessee’s 
blanket certificate authorization granted 
in CP82-—413. Tennessee states that the 
producer at this facility, Belden & Blake, 
has advised Tennesee that it plans to 
install its own compression, thus - 
obviating the need for Tennessee’s 
compressors altogether. Tennessee 
indicates that it no longer has any gas 
purchase obligations behind these 
facilities and that the proposed = -: 


abandonment would not result in the 
loss of gas service to any existing 
transportation customer. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January * 
10, 1995, file with the Federal Energy 
Regulatory Commission, Washington, 
DC, 20426, a petition to intervene or a 
protest in accordance with the : 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
to the proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and procedure a hearing will be 
held without further notice before filed 
within the time required herein, and if 
the Commission on its own review of 
the matter finds that the abandonment 
is required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provide 
for, unless otherwise advised, it will be 
unnecessary for Tennessee to appear or 
be represented at the hearing. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94-31691 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP95-90-000) 


Tennessee Gas Pipeline Co.; Notice of 
Annual Interruptible Revenue Report. 


December 20, 1994. 

Take notice that on December 15, 
1994, Tennessee Gas Pipeline Company 
(Tennessee) filed its report of 
interruptible service activity for the 
period from September 1, 1993 through 
August 31, 1994 (the first year of, 
restructured service) and the 
reconciliation of the resulting revenues 
with allocated costs. Tennessee is filing 
this report pursuant to Section 6 of the 
Rate Schedule IT and Section'5.4 of | 
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Article XXVI of the General Terms and 
Conditions of its Fifth Revised tariff 
(Volume No. 1). 

Tennessee states that this filing also 
implements compliance with the 
Commission’s order of November 15, 
1994 in Docket Nos. RP94—197 and 
PR93-151-007 (69 FERC 461,207) by 
crediting to the interruptible revenues 
the imputed charges under Schedules IT 
and IS related to Tennessee’s movement 
of pricing differential gas to storage. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to Intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street N.E., Washington, 
D.C. 20426, in accordance with Rules 
211 and 214 of the Commission’s Rules 
of Practice and Procedure. All such 
motions and protests should be filed on 
or before January 6, 1995. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94~-31693 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP95-—24—001] 


Wyoming Interstate Company, Ltd.; 
Notice of Tariff Compliance Filing 


* December 20, 1994. 

Take notice that on December 14, 
1994, Wyoming Interstate Company, 
Ltd. (WIC), tendered for filing a revised 
tariff sheet to its FERC Gas Tariff, First 
Revised Volume No. 2. WIC states that 
the new tariff sheet is filed in 
accordance with the November 30, 1994 
letter order in Docket No. RP95-—24—000. 
In the November 30 order, the 
Commission conditioned acceptance of 
WIC’s October 31, 1994 filing on a 
compliance filing by WIC to reflect less 
stringent creditworthiness standards 
under Rate Schedule FT to conform 
with the creditworthiness standards 
conditionally approved by the 
Commission in this proceeding. WIC 
has filed revisions to Sheet No. 12 to 
comply with this directive. 

Accodingly, WIC submitted for filing 
First Revised Sheet No. 12 to become 
effective December 1, 1994. 

WIC states that a copy of this filing 
was served upon all parties in this 
proceeding. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 


825 North Capitol Street, N.E., 
Washington, DC 20426, in accordance 
with Section 385.211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211). All such 
protests should be filed on or before 


‘December 28, 1994. Protests will be 


considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this-filing are on file with the 
commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 94-31681 Filed 12-23-94; 8:45 am] 
BILLING CODE 6717-01-M 








ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-5128-6] 


Notice of Final Sulfur Dioxide and 
Nitrogen Oxides Compliance Pians 


AGENCY: Environmental Protection 
Agency (EPA). 

SUMMARY: The U.S. Environmental 
Protection Agency (EPA) is issuing final 
Acid Rain permits or Acid Rain permit 
revisions that include 5-year sulfur 
dioxide compliance plans according to 
the Acid Rain regulations (40 CFR part 
72), for the following 21 utility plants: 
Charles R Lowman, E C Gaston, ; 
Gadsden, Gorgas, and James H Miller in 
Alabama; Crist, Lansing Smith, and 
Scholtz in Florida; Arkwright, Bowen, 
Hammond, Harllee Branch, McIntosh, 
Mitchell, Port Wentworth, Scherer, 
Wansley, and Yates in Georgia; and Jack 
Watson, R D Morrow, and Victor J 
Daniel in Mississippi. 

EPA is deferring final action on 5-year 
nitrogen oxides (NOx) compliance plans 
for the following 2 utility plants: 
Charles R Lowman in Alabama; and R 
D Morrow in Mississippi. These actions 
are deferred due to the decision 
rendered in Alabama Power v. U.S. 
EPA, No. 94—1170 (D.C. Cir. 1994), 
vacating the NOx rule (40 CFR part 76). 


FOR FURTHER INFORMATION: Contact the 
following persons for more information 
about a permit listed in this notice: for 
plants in Alabama, Florida, Georgia, and 
Mississippi, Brian Beals, EPA Region 4, 
(404) 347-5014. 

Dated: December 16, 1994 
Brian J. McLean, 
Director, Acid Rain Division, Office of 
Atmospheric Programs, Office of Air and 
Radiation. 
{FR Doc. 94-31746 Filed 12-23-94; 8:45 am] 
BILLING CODE 6560-50-P 


[FRL-5129-1) 


Nominations of Estuaries to the 
National Estuary Program 


AGENCY: Environmental Protection 


’ Agency. 


ACTION: Notice. 





SUMMARY: The Environmental Protection 
Agency (EPA) is announcing its call for 
nominations of estuaries to the National 
Estuary Program (NEP). The Agency 
intends to streamline the operation of 
this program and is specifically seeking 
nominations which further this 
approach. The Governor of any State or 
trust territory may nominate an estuary 
located wholly or partly within the State 
to be included in the NEP. After 
evaluating the nominations received, 
the EPA will select estuaries to be 
included in the NEP in Fiscal Year 
1995. : 

DATES: Nominations must be submitted 
to the EPA on or Before October 27, 
1995. 

ADDRESSES: Governors’ nominations 
should be addressed to The 
Administrator, U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460. A copy of the 
nomination should also be sent to 
Darrell Brown, Oceans and Coastal 
Protection Division (4504F), U.S. 
Environmental Protection Agency, 
Washington, D.C. 20460, and to the 
appropriate regional representative 
listed below. 

FOR FURTHER INFORMATION CONTACT: 
Information concerning the NEP and the 
nomination process can be obtained by 
contacting the following individuals: 

Ed Woo, Marine and Estuarine 
Protection Section, US Environmental 
Protection Agency Region I, JFK Federal 
Building One Congress Street, Boston, 
MA 02203, (617) 565-4423. 

Mario Del Vicario, Marine & Wetlands 
Protection Branch, US Environmental 
Protection Agency Region II, Jacob K. 
Javitz Federal Building, 26 Federal 
Plaza, New York; NY 10278, (212) 264— 
5170. 

Charles App, Marine and Estuarine 
Section, US Environmental Protection 
Agency Region III, 841, Chestnut 
Building, Philadelphia, PA 19107, (215) 
597-9589. 

Stallings Howell, Wetlands, Oceans 
and Watersheds Branch, US 
Environmental Protection Agency 
Region IV, 345 Courtland Street, NE, 
Atlanta, GA 30365, (404) 347-3555 ext. 
6576. 

Richard Hoppers, Water Quality 
Branch, US Environmental Protection 
Agency Region VI, First Interstate Bank 
Tower at Fountain Place, 1445 Ross 
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Avenue 12th Floor Suite 1200, Dallas, 
TX 75202-2733, (214) 665-7135. 

Clancy Tenley, Environmental 
Assessment and Management Branch, 
US Environmental Protection Agency . 
Region IX, 75 Hawthorne Street, San 
Francisco, CA 94105, (415) 744-1932. 
John Gabrielson, Surface Water Branch, 
US Environmental Protection Agency 
Region X, 1200 Sixth Avenue, Seattle, 
WA 98101, (206) 553-4183. 

Darrel! Brown, Oceans and Coastal 
Protection Division (4504F), Office of 
Water, US Environmental Protection 
Agency, Washington, DC 20460, (202) 
260-6502: 


SUPPLEMENTARY INFORMATION: 


Background 


The National Estuary Program (NEP) 
was established under section 320 of the 
Clean Water Act (CWA), as amended by 
the Water Quality Act of 1987, The 
purpose of the NEP is to promote long- 
term planning and management in 
nationally significant estuaries 
threatened by pollution, development, 
or overuse. This goal is achieved 
through the preparation of a 
Comprehensive Conservation and 
Management Plan (CCMP) which 
documents the problems and 
recommends approaches for correcting 
and preventing problems for each 
estuary. The NEP seeks to protect and 
improve water and sediment quality and 
to enhance living resources by helping 
to: 

e Establish working partnerships 
among federal, state, tribal, and local 
governments; 

e Fully utilize scientific and 
management experience in development 
of CCMPs; 

e Increase public awareness of 
pollution problems and ensure public 
participation in consensus building; 

¢ Promote basinwide planning to 
control pollution and manage living 
resources; and 

e Oversee development and 
implementation of pollution abatement 
and control programs. 

Under CWA section 320(a), the 
Governor of any State may nominate an 
estuary located wholly or partly within 
the State and request that the 
Administrator of EPA convene a 
management conference to develop a 
CCMP for the estuary. Where Tribal 
lands are located within estuary 
boundaries, the nomination should also 
include a letter of agreement from the 
Tribal Governor or equivalent. 
Nominations must document the 
uational significance of the estuary, the 
need for a management conference, its 
likelihood of success, its ability to 


streamline, commitment to implement 
actions and its organizational ability to 
oversee implementation. In response to 
a Governor’s nomination or on his own 
initiative, the Administrator is 
authorized to determine whether the 
attainment or maintenance of a desired 
level of water quality in an estuary 
requires additional pollution abatement 
and control programs to supplement 
existing controls. Based on this 
determination, the Administrator is 
authorized to convene management 
conferences for such estuaries. 

EPA has determined that the addition 
of new estuaries to the NEP beyond the 
existing 21 will foster environmental 
management efforts in coastal areas. 
Based on this determination, the 
Administrator will convene additional 
management conferences in Fiscal Year 
1995. 


Preparation of Nominations 


Many ofthe elements ofestuarine 
management employed in the NEP are 
being applied by public and private 
parties in estuaries that are not currently 
part of the National Estuary Program. 
Substantial progress towards meeting 
some NEP objectives has been realized 
in some of these estuaries. 

Based on these factors, and 
experience gained from the existing 21 
management conferences, EPA believes 
it will be possible to more quickly and 
economically develop CCMPs for 
estuaries to be designated in the future. 
Therefore, when considering 
management conferences to be 
convened in Fiscal Year 1995, EPA will 
give preference to nominations that 
describe actions underway to identify 
and characterize environmental 
problems and their causes, established 
partnerships among governmental and 
private groups with natural resource 
management and protection missions, 
public involvement in developing and 
executing action strategies, and the 
state’s ability to support CCMP 
implementation. The information kit 
provides further details on the 
information which should be presented 
in the nomination to allow the 
Administrator to determine whether a 
candidate estuary should be selected for 
the NEP. 

Nominations should be prepared 
based on EPA’s instruction kit entitled 
The Streamlined National Estuary 
Program: Instructions on the 
Preparation of a Governor’s 
Nomination. The EPA will provide an 
instruction kit upon request to assist 
interested States in preparing their 
nominations. This instruction kit 
includes background information, a 
copy of section 320 of the CWA, and 


nomination content checklist. Requests 
for this instruction kit should be made 
to the US EPA Regional office that 
serves the interested state. Contact 
names, phone numbers and addresses 
are provided in the “FOR FURTHER 
INFORMATION CONTACT” section of this 
Federal Register notice. 


Dated: December 17, 1994. 
Robert Perciasepe, 


Assistant Administrator, Environmental 
Protection Agency. 


{FR Doc. 94-31816 Filed 12-23-94; 8:45 am] 
BILLING CODE 6560-50-—P 





[FRL-5128-7]. 


National! Environmental Justice 
Advisory Council, Notification of 
Public Advisory Committee Meeting(s); 
Open Meeting(s) 


Pursuant to the Federal Advisory 
Committee Act (FACA), Public Law 92— 
463, notice is hereby given that the 
National Environmental Justice 
Advisory Council (NEJAC) and four 
subcommittees will meet on the dates 
and times described below. All times 
noted are Eastern Standard Time. All 
meetings are open to the public. Due to 
limited space, seating at meetings will 
be on a first-come basis. For further . 
information concerning specific 
meetings, please contact the individuals 
listed below. Documents that are subject 
of NEJAC reviews are normally available 
from the originating EPA office and are 
not available from the NEJAC. The 
meetings will occur at the Sheraton 
Atlanta Airport Hotel, 1325 Virginia 
Avenue, Atlanta, Georgia 30344, Phone: 
404/768-6660 or 1-800-241-4800. 

The full NEJAC will meet Tuesday, 
January 17, 1995, from 9-10 a.m., 
Wednesday, January 18 from 12-7:30 
p.m. and Thursday, January 19, 1995, 
from 9 a.m. to 3 p.m. to discuss EPA’s 
Strategic Plan on Environmental Justice, 
complete old business, and discuss new 
business. Public comment periods are 
scheduled for 12-1 p.m. and 6:30-7:30 
p.m. on the 18th. 

A joint meeting of the NEJAC and the 
Interagency Working Group on 
Environmental Justice’s Subcommittee 
on Policy and Coordination will be held 
on Thursday, January 19, 1995, from 3- 
6:30 p.m. 

The four subcommittees named below 
will meet Tuesday, January 17 from 10 
a.m. to 6 p.m. and on Wednesday, 
January 18 from 8:45~11:45 a.m. 
Members of the public who wish to 
make a brief oral presentation at the 
meeting should contact Linda K. Smith 
or Marva King no later than January 13, 
1995, in order to have time reserved on 
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the agenda. In general, each individual 
or group making an oral presentation 
will be limited to a total time of five 
minutes. Written comments received by 
January 9th will be previded to the 
Council as logistics allow 35 copies of 
any written comments should be 
provided to the EPA no later than 
January 9, 1995. They should be sent to 
Office of Environmental Justice (3103), 
U.S. Environmental Protection Agency, 
401 M Street, S.W., Washington, D.C. 
20460. Telephone number is (202)260- 
6357 or FAX (202) 260-0852. 


(1) Waste and Facility Siting 
Subcommittee Meeting—January 17: 
10-6; January 18: 8:45-11:45 

The Waste and Facility Siting 
Subcommittee (WFSS) of the National 
Environmental Justice Advisory 
Committee (NEJAC) will hold its 
meeting on Tuesday, January 17 from 10 
a.m. to 6 p.m, and Wednesday, January 
18 from 8:45-11:45 a.m.. Location of 
this meeting will be the Sheraton 
Atlanta Airport Hotel, 1325 Virginia 
Avenue, Atlanta, Georgia 30344, Phone 
404/768-6660. The Subcommittee will 
focus on two major agenda topics: 1) on 
January 17, the Subcommittee will 
review and comment on the EPA 
Environmental Justice Draft Strategy 
required under Executive Order 12898; 
2) on the morning of January 18, the 
Subcommittee will hear and discuss 
presentations by outside experts, EPA 
officials and ATSDR officials on health 
needs of impacted communities. In 
addition, the Subcommittee will finalize 
its recommendations on the Ten Point 
implementation process for OSWER’s 
environmental justice strategies, 
discussed at length during the previous 
Subcommittee meeting of October 25, 
1994. The meeting is open to the public 
and seating will be available on a first- 
come basis. 

Any member of the public wishing 
further information on the meeting, 
should contact Ms. Jan Young, 
Designated Federal Official, OSWER, 
U.S. Environmental Protection Agency, 
401 M Street, S.W., Washington, D.C. 
20460, by telephone at (202) 260-1691, 
Fax at (202) 260-6606. 


(2) Enforcement Subcommittee (ES) 
Meeting—Tuesday, January 17: 10-6; 
January 18: 8:45-11:45 


The Enforcement Subcommittee (ES) 
of the Nationa! Environmental Justice 
Advisory Council (NEJAC) will conduct 
a meeting on Tuesday, January 17, 1995 
from 10 a.m, to 6 p.m. and January 18, 
1995 from 8:45-11:45 a.m. at the 
Sheraton Atlanta Airport Hotel, 1325 
Virginia Avenue, Atlanta, Georgia 
30344, Phone 404/768-6660. In this 


meeting, the ES will review EPA’s 
‘Strategic Plan for Environmental Justice 
and continue discussions on the 
activities of the Office of Enforcement 
and Compliance Assurance’s draft 
strategy on Environmental Justice and 
project workplan and recommend 
actions for EPA to address. The meeting 
is open to the public and seating will be 
available on a first-come basis. 

Any member of the public wishing 
further information, such as proposed 
agenda on the meeting, should contact 
Ms. Sherry Milan, Designated Federal 
Official, Office of Enforcement and 
Compliance Assurance, U.S. 
Environmental Protection Agency, 401 
M Street, S.W., Washington, D.C. 20460, 
by telephone at (202) 260-9807, Fax at 
(202) 260-9437. 


(3) Health and Research Subcommittee 
Meeting—Tuesday, January 17: 10-6 
and Wednesday January 18: 8:45 to 
11:45 a.m. 


The Health and Research 
Subcommittee (HRS) of the National 
Environmental Justice Advisory Council 
(NEJAC) will conduct a meeting on 
Tuesday, January 17, 1995 from 10 a.m. 
to 6 p.m. and on Wednesday, January 18 
from 8:45—11:45 a.m. at the Sheraton 
Atlanta Airport Hotel, 1325 Virginia 
Avenue, Atlanta, Georgia 30344, Phone 
404/768-6660. At this meeting, the HRS 
will review EPA’s Strategic Plan for 
Environmental Justice and finalize the 
draft EJ research definition; discuss 
draft EJ research strategy; and discuss 
future research needs in support of 
environmental justice. HRS will also 
evaluate and recommend options on the 
U.S. Environmental Protection Agency’s 
overall research priorities and science 
policy setting as it relates to 
environmental justice. The meeting is 
open to the public and seating will be 
available on a first-come basis. 

Any member of the public wishing 
further information, such as proposed 
agenda on the meeting, should contact 
Mr. Lawrence Martin, Designated 
Federal Official, Office of Research and 
Development, U.S. Environmental 
Protection Agency, 401 M Street, S.W., 
Washington, D.C. 20460, by telephone at 
(202) 260-0673, Fax at (202) 260-0507 


(4) Public Participation and 
Accountability Subcommittee 
Meeting—Tuesday, January 17: 10-6 
and Wednesday, January 18: 8:45-11:45 
a.m. 


The Public Participation and 
Accountability Subcommittee (PPAS) of 
the National Environmental Justice 
Advisory Council (NEJAC) will hold its 
meeting on Tuesday, January 17, from 
10 a.m. to 6 p.m. and on Wednesday, 


January 18, from 8:45—11:45 a.m. at the 
Sheraton Atlanta Airport Hotel, 1325 
Virginia Avenue, Atlanta, Georgia 
30344, Phone 404/768-6660. At the 
meeting, the PPAS will review the EPA 
Strategic Plan for Environmental Justice, 
discuss its relationship with the 
Interagency Outreach Task Force, 
review the agenda for the January 20, 
1995, Atlanta Public Meeting. To this 
end, the Subcommittee will explore the 
creation of business and industry, 
stakeholder and other types of public/ 
private partnerships to address 
environmental! justice concerns. The 
meeting is open to the public and 
seating will be available on a first-come 
basis. Any member of the public 
wishing further information, such as 
proposed agenda on the meeting, should 
contact Mr. Bob Knox, Designated 
Federal Official, Office of 
Environmental Justice, U.S. 
Environmental Protection Agency, 401 
M Street, S.W., Washington, D.C. 20460, 
by telephone at (202) 260-6357, Fax at 
(202) 260-0852. 


FOR FURTHER INFORMATION CONTACT: 
Copies of the NEJAC Charter are 
available upon request. Please contact 
the Office of Environmental Justice 
(3103), U.S. Environmental Protection 
Agency, 401 M Street, S.W., 
Washington, D.C. 20460, 1-800-962- 
6215. For hearing impaired individuals 
or non-English speaking attendees 
wishing to make arrangements for a sign 
language or foreign language interpreter, 
please call or fax Kathy Ackley at (703) 
934-3293 or (703) 934-9740 (fax). 


On Friday, January 20, 1995, 8 a.m. to 
9 p.m., the first National Interagency 
Environmental Justice Public Meeting 
under the auspices of the President’s 
Executive Order on Environmental 
Justice, E.O. 12898, signed February 11, 
1994, will be held. At this meeting 
federal agencies will discuss drafts of 
their environmental justice strategic 
plans as required by this Executive 
Order. The meeting is open to the 
public. 
For further information on this public 
meeting, contact Daniel,Gogal at 202/ 
260-0392. 

Dated: December 19, 1994. 
Clarice E. Gaylord, 
Designated Federal Officia!, National 
Environmental Justice Advisory Council 
[FR Doc. 94-31813 Filed 12-23-94; 8:45 am] 
BILLING CODE 6560-50-P 
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[FRL-5128-8} 


Proposed Administrative Order On 
Consent; Petrochem Recycling Corp./ 
Ekotek, Inc. Site, Salt Lake City, UT 


AGENCY: U.S. Environmental Protection 
Agency (U.S. EPA). 

ACTION: Proposed de minimis 
settlements. 


SUMMARY: In accordance with the 
requirements of section 122(i}(1) of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act, as amended (CERCLA), notice. is 
herely given of two proposed de 
minimis settlements under section 
122(g) concerning the Petrochem 
Recycling Corp./Ekotek, Inc., Site in Salt 
Lake City, Utah (the Site). The first 
proposed Administrative Order on 
Consent (AOC) (Settlement #1) requires 
15 potentially responsible parties (PRP) 
to pay an aggregate total of $231,922.08 
to resolve their liability to the EPA 
related to response actions taken or to 
be taken at the Site. The terms of the 
proposed AOC for these settlements are 
identical to that recently approved and 
made effective by EPA November 16, 
1994 (See Federal Register notice, dated 
September 2, 1994). Additionally, notice 
is given of four settlements that have 
changed from EPA’s previous de 
minimis settlement notice. The second 
proposed AOC (Settlement #2) requires 
22 potentially responsible parties (PRP) 
to pay an aggregate total of $357,111.00 
to resolve their liability to the EPA 
related to response actions taken or to 
be taken at the Site. The proposed AOC 
for Settlement #2 involves settlement 
payments adjusted in consideration of 
the parties’ ability to pay. 

DATES: Comments must be submitted by 
no later than January 26, 1995. 
ADDRESSES: Comments should be 
addressed to Greg Phoebe (BHWM-SR), 
Enforcement Specialist, U.S. 
Environmental Protection Agency, 
Region VIII, 999 18th Street, Suite 500, 
Denver, Colorado 80202-2405, and 
should refer to: In the matter of 
Petrochem/Ekotek De Minimis 
Settlement. 

FOR FURTHER INFORMATION CONTACT: 
James M. Stearns, Office of Regional 
Counsel, EPA Region VIII, at (303) 294- 
7197. 

SUPPLEMENTARY INFORMATION: Notice of 
section 122(g) De Minimis Settlements: 
Settlement #1: In accordance with 
section 122(i)(1) of CERCLA, notice is 
hereby given that the terms of an 
Administrative Order on Consent (AOC) 
have been agreed to by the following 15 
parties, for the following amounts: 
Option A Settlements: Moser Engine 





Service ($772.20); The Walt Disney 
Company ($69,634.00); B&W Garage, 
Inc. ($5,384.70); Davis County School 
District ($30,632.96); Transmission 
Limited ($11,985.30); Reo Mc Murdie 
($1,173.44); Merritt Chevron 
($8,059.68); Guy F. Atkinson 
Construction Company ($26,766.20); 
W&K Mobile Services, Inc. ($8,260.40); 
Western Drive Train ($9,788.96); and 
Industrial Compliance (3120.81). Option 
B Settlements: Polyclad Laminates 
($16,335.00); Gus Paulos Chevrolet 
($12,753.00); Holladay Conoco (Vaughn 
Smith Conoco) ($7,215.65); and 
Standard Transportation ($20,039.78). 

By the terms of the proposed AOC, 
these PRPs will together pay 
$231,922.08 to the Hazardous Substance 
Superfund (Superfund). The 
$231,922.08 represents approximately 
0.3% of the total anticipated costs for 
the Site upon which this settlement was 
based. 

In addition, the following settlements 
represent changes from the de minimis 
settlements listed in EPA’s Federal 
Register notice of September 2, 1994, 
under the AOC identical to the 
settlement noticed herein under 
Settlement #1: Option A Settlements: 
Allied Petroleum of Reno ($51,384.32). 
Option B Settlements: ASF—24 (U.S. 
Army) ($3,528.36); Discount Tire and 
Automotive, Inc. ($5,550.50); For 
Douglas (Transportation Motor Pool) 
($20,092.05); and Parley’s Way Conoco 
($4,701.60). EPA has determined that it 
is necessary to reissue the public notice 
for these settlements. 

In exchange for payment, U.S. EPA 
will provide the settling parties with a 
covenant not to sue for liability under 
sections 106 and 107(a) of CERCLA, 
including liability for EPA past costs, 
the one-time cost of remedy, future EPA 
oversight costs, future operation and 
maintenance of the as-yet unselected 
remedy, and under section 7003 of the 
Solid Waste Disposal Act, as amended 
(also known as the Resources 
Conservation and Recovery Act 
(RCRA)). 

The amount that each individual PRP 
will pay, as shown above for Settlement 
#1, equals $2.97 multiplied by the 
number of gallons of waste the party 
sent to the Site (Base Amount), plus a 
prernium payment of either 30% or 
120% of the Base Amount, as specified 
by each Respondent PRP in the AOC. 
The per gallon charge of $2.97 was 
calculated by dividing the total 
estimated response costs for the Site 
($69,594,403) by the total estimated 
volume of waste disposed of at the Site 
(23,454,592 gallons). For.parties paying 
a 30% premium, the “Option A” 
settlement, there is an exception to the 


covenant not to sue if total response 
costs at the Site exceed $69,594,403. If 
this amount were exceeded, EPA could 
sue these parties for all or a portion of 
the overage. For parties paying the 
120% premium, the “Option B” 
settlement, the exception to the 
covenant not to sue does not apply. 

Settlement #2: In accordance with 
section 122(i)(1) of CERCLA, notice is 
hereby given that the terms of an 
Administrative Order on Consent (AOC) 
have been agreed to by the following 22 
parties, for the following amounts: 
Clifford Motors (a/k/a Steve Clifford 
Motors) ($1,500.00); Interstate 
Transmission (a/k/a Bailey Financial 
Corp.) ($1,800.00); Barnes Amoco 
($1,400.00); Rocky Mountain Lube 
($2,000.00); Zippy Lube (n/k/a Estate of 
Virgil Ruhter, deceased) ($4,000.00); 
Bob’s Oil Exchange & Car Wash 
($25,000.00); Frank Fiksdal ($2,000.00), 
Tri-State Oil ($30,000.00); Ray McKee 
(a/k/a Lonnie Ray McKee) ($1,000.00); 
Landers Salvage ($8,668.00); Al Moser 
Chevron ($2,200.00); Herzog Brothers 
($1,500.00); Crestwood Texaco 
($1,893.00); O.N.O., Inc. (d/b/a Brigham 
Street Service) $3,600.00); Desert Oil 
Company ($60,000.00); Horner’s 
Chevron (Wayne Hormer) ($200.00); 
Refinoil Products (d/b/a gardner 
Refinoil) ($500.00); Mesa Oil Company 
($193,000.00); Al’s Conoco (a/k/a Al 
Cazier’s Conoco) ($200.00); A&W Diesel 
Sales & Service, Inc. ($14,000.00); Kent’s 
Amoco/Service ($1,500.00); and Bill & 
Vern’s Service ($1,150.00). 

By the terms of the proposed AOC for 
this settlement, these 22 PRPs will 
together pay $357,111.00 to the 
Hazardous Substance Superfund 
(Superfund). The $357,111.00 
represents approximately 0.5% of the 
total anticipated costs for the Site upon 
which this settlement was based. 

In exchange for payment, U.S. EPA 
will provide the settling parties with a 
covenant not to sue for liability under 
sections 106 and 107(a) of CERCLA, 
including liability for EPA past costs, 
the one-time cost of remedy, future EPA 
oversight costs, future operation and 
maintenance of the as-yet unselected 
remedy, and under section 7003 of the 
Solid Waste Disposal Act, as amended 
(also known as the Resource 
Conservation and Recovery Act 
(RCRA)). 

The amount that each individual PRP 
will pay, as shown above for Settlement 
#2, has been reduced in consideration of 
the ability of the settling party to pay. 


~ EPA has determined that the settling 


parties cannot afford EPA’s least 
expensive de minimis settlement option 
offered to sde minimis parties at the 
Site; that is, the “Option A” settlement. 
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The settlement amount for each settling 
party has been reduced to the maximum 
amount EPA has determined the party is 
able to pay. Each settling parties’ 
settlement amount equals $2.97 (derived 
and described above) multiplied by the 
number of gallons of waste the party 
sent to the Site (Base Amount), plus a 
premium payment of 30% of the Base 
Amount, minus an adjustment reflecting 
EPA’s determination that the party is 
unable to pay the full settlement 
amount, referred to in the AOC as the 
“inability-to-pay factor.” The proposed 
AOC for all settlors participating in 
Settlement #2 contains an exception to 
the covenant not to sue if total response 
costs at the Site exceed $69,594,403. If 
this amount were exceeded, EPA could 
sue these parties for all or a portion of 
the overage. 

For a period of thirty (30) days from 
the date of this publication, the public 
may submit comments to U.S. EPA 
relating to the proposed de minimis 
settlements. 

A copy of the proposed AOCs may be 
obtained from Greg Phoebe (3HWM-— 
SR), U.S. Environmental Protection 
Agency, Region VIII, 999 18th Street, 
Suite 500, Denver, Colorado 80202— 
2405, (303) 294-7036. Additional 
background information relating to the 
de minimis settlement is available for 
review at the Superfund Records Center 
at the above address, and at the Mariott 
Library, Special Collections Department, 
University of Utah, Salt Lake City, Utah 
(801) 581-8863. 

Jack W. McGraw, 

Acting Regional Administrator, U.S. EPA, 
Region VII. 

{FR Doc. 94-31814 Filed 12-23-94; 8:45 am] 
BILLING CODE 6560-50-M 








FARM CREDIT ADMINISTRATION 
{[BM-13-OCT-94-02} 
Policy Statement Concerning Official 


Names of Farm Credit System 
Institutions 


AGENCY: Farm Credit Administration. 
ACTION: Policy statement. 





SUMMARY: The Farm Credit Act of 1971 
“1971 Act), as amended, gives the Farm 
Credit Administration (FCA) broad 
powers to issue and amend the charters 
of Farm Credit System (System) 
institutions and regulate the exercise of 
their powers. The FCA Board has 
concluded that institutions should have 
the maximum degree of flexibility 
possible in proposing official names for 
their institutions and should not have to 
use trade names that are more 


commonly accepted than their official 
names. At the same time, the official 
name of an institution should always be 
one that can be readily identified by the 
public as belonging to an institution 
affiliated with the System. In addition, 
there must be a simple way for the 
public and the FCA to be able to 
identify the name as belonging to one of 
the various types of institutions 
regulated by the FCA. To reaffirm, by 
formal FCA Board Action, the 
continuing validity of the policy 
statement which requires Farm Credit 
Banks and associations to include as a 
part of their official name their statutory 
or regulatory designation or the 
appropriate acronym, the FCA Board 
has reaffirmed its policy statement on 
Farm Credit Institution Names adopted 
by the FCA Board and stated in the 
preamble to the Federal Register notice 
of final rule published December 15, 
1988 at 53 FR 50387-50388. 

EFFECTIVE DATE: October 13, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Floyd Fithian, Acting Secretary to the 
Farm Credit Administration Board, 
Farm Credit Administration, McLean, 
Virginia 22102-5090, (703) 883-4000, 
TDD (703) 883-4444. 

SUPPLEMENTARY INFORMATION: The text of 
the Board’s policy statement concerning 
official names of Farm Credit System 
institutions is set forth below in its 
entirety: 

FCA Board Action on Policy 
Statement Concerning, Official Names 
of Farm Credit System Institutions, BM— 
13-Oct-9402, FCA-PS-63. 

Effective Date: October 13, 1994. 

Effect on Previous Action: 
Reaffirmation of the Policy Statement on 
Farm Credit Institution Names adopted 
by the FCA Board and stated in the 
preamble to the Federal Register notice 
of final rule December 15, 1988 at 53 FR 
50387-50388. 

Source of Authority: Farm Credit Act 
of 1971, as amended, sections 1.3(b), 
2.0(b)(8), 2.10(c), 3.0, 5.17(a}{2)(A), 7.0, 
7.6{a), 7.8(a); 12 CFR part 611. 

The FCA Board hereby reaffirms the 
policy statement on Farm Credit 
Institution names adopted by the FCA 
Board and stated in the preamble to the 
Federal Register Notice of final rule 
published December 15, 1988 at 53 FR 
50387-50388. 

Purpose: To ensure that the public 
can identify the name of the Farm Credit 
institution as belonging to one of the 
various types of institutions regulated 
by the Farm Credit Administration 
(FCA). To allow the maximum 
flexibility possible for Farm Credit 
Banks and associations in proposing 
official names for their institutions. To 


ensure that the various types of 
institutions can be easily identified by 
the FCA for regulation and examination 
purposes. 

Objective: To reaffirm, by formal FCA . 
Board Action, the continuing validity of - 
the policy statement which was first 
adopted in 1988 and which requires 
Farm Credit Banks and associations to 
include as a part of their official name 
their statutory or regulatory designation 
or the appropriate acronym. Also, to 
ensure that the official names recorded 
in all charters and charter amendments 
that are requested by the Farm Credit 
Banks and associations and issued by 
the FCA follow the policy 
specifications. 

Operating Principles: With the 
exception of the provisions of section 
413 of the Agricultural Credit Act of 
1987 (1987 Act) regarding the National 
Bank for Cooperatives, the 1987 Act and 
the Farm Credit Act of 1971 as amended 
(the Act), do not expressly require any 
of the various types of banks and 
associations to use a specific name in its 
official title. However, prior to the 1987 
Act, the Act referred to each of the 
different banks and associations by 
using specific names such as 
“production credit association,” 
‘Federal land bank association,” and 
“bank for cooperatives.” Based on these 
statutory references, the FCA,.in 
granting charters to institutions, has 
required that the official names of 
institutions include the appropriate 
name used in the statute. Thus, for 
instance, associations chartered under 
title Il of the Act were required to use 
“production credit association” as part 
of their official name. 

Enactment of the 1987 Act, 
particularly the provisions authorizing 
the merger of unlike banks and 
associations, has caused the FCA to 
reevaluate its policies regarding the 
official names of institutions. The FCA 
Board has concluded that institutions 
should have the maximum flexibility 
possible in proposing official names for 
their institutions. At the same time, the 
official name of an institution should 
always be one that can be readily 
identified as belonging to one of the 
various types of institutions regulated 
by the FCA. For instance, one must be 
able to know whether a bank can lend 
to cooperatives, like a bank for 
cooperatives, or whether an association 
can only make short-term loans, like a 
PCA. 

The FCA Board has now determined 
that it will issue charters for institutions 
which contain the statutorily sanctioned 
names “production credit association,” 
Federal land bank association,” “bank 
for cooperatives,” and “Farm Credit 
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Bank.” If an institution requests an 
official name that does not incorporate 
one of those terms, the official name 
must include the acronym for the 
appropriate term after the name. For 
instance, the Production Credit 
Association of North Central Jersey 
could request a change in its name to 
“Farm Credit Services of North Central 
Jersey, PCA.” The FCA Board will also 
issue charters for institutions that 
contain the name “agricultural credit 
association,” for an association formed 
by the merger of a production credit 
association and a Federal land bank 
association, the name ‘Federal land 
credit association,” for a Federal land 
bank association that has direct lending 
authority, and the name “agricultural 
credit bank,” for a bank formed by the 
merger of a Farm Credit Bank and a 
bank for cooperatives. If such an 
institution requests an official name that 
does not include the appropriate term, 
the name must be followed by the 
acronym “ACA,” “FLCA,” or “ACB.” 
For instance, a Federal land bank 
association that has acquired direct 
lending authority could use names such 
as “Farm Credit of Central City, FLCA,” 
or “Federal Land Bank Association of 
Central City, FLCA.” 

Delegation of Authority: Any 
delegation of authority relative to 
approval of or changes to Farm Credit 
institution names will be covered under 
FCA Board Policy Statement on Rules 
for the Transaction of Business and 
Operational Responsibilities of the FCA 
Board, No. FCA—PS-—58 as adopted 07- 
FEB-—94 and as it may be amended. 

Reporting Requirements: The 
Corporate Affairs Division (CAD) will 
provide to the Office of the Board a copy 
of any approved charter amendment 
request. The CAD will also summarize 
all charter amendments and charter 
issuances in its quarterly Corporate 
Restructuring report. 

Dated this 13th day of October, 1994 by 
order of the Beard. 

Dated: December 20, 1994. 

Floyd Fithian, 

Acting Secretary, Farm Credit Administration 
Board. 

[FR Doc. 94—31640 Filed 12-23-94; 8:45 am] 
* BILLING CODE 6705~01-P 








FEDERAL RESERVE SYSTEM 
Agency Forms Under Review 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Notice. 





Background 

On June 15, 1984, the Office of 
Management and Budget (OMB) 
delegated to the Board of Governors of 
the Federal Reserve System (Board) its 
approval authority under the Paperwork 
Reduction Act of 1980, as per 5 CFR 
1320.9, to approve of and assign OMB 
contro] numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under conditions set forth in 5 CFR 
1320.9. Board-approved collections of 
information will be incorporated into 
the official OMB inventory of currently 
approved collections of information. A 
copy of the OMB 83I and supporting 
statement and the approved collection 
of information instrument(s) will be 
placed into OMB’s public docket files. 
The following forms, which are being 
handled under this delegated authority, 
have received initial Board approval 
and are hereby published for comment. 
At the end of the comment period, the 
proposed information collection, along 
with an analysis of comments and 
recommendations received, will be 
submitted to the Board for final 
approval under OMB delegated 
authority. 

DATES: Comments must be submitted on 
or before January 26, 1995. 
ADDRESSES: Comments, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
new information collection that has not 
yet been assigned an OMB number), 
should be addressed to Mr. William W. 
Wiles, Secretary, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets, NW., Washington, DC 20551, or 
delivered to the Board’s mail room 
between 8:45 a.m. and 5:15 p.m., and to 
the security control room outside of 
those hours. Both the mail room and the 
security control room are accessible 
from the courtyard entrance on 20th 
Street between Constitution Avenue and 
C Street, NW. Comments received may 
be inspected in room B-1122 between 9 
a.m. and 5 p.m., except as provided in 
section 261.8 of the Board’s Rules 
Regarding Availability of Information, 
12 CFR 261.8(a). 

A copy of the.comments may also be 
submitted to the OMB desk officer for 
the Board: Milo Sunderhauf, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, Room 3208, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: A 


_ copy of the proposed form, the request 


for clearance (OMB 831), supporting 
statement, instructions, and other 
documents that will be placed into 
OMB’s public docket files once 


approved may be requested from the 

agency clearance officer, whose name 

appears below. Mary M. McLaughlin, 

Federal Reserve Board Clearance Officer 

(202—452-—3829), Division of Research 

and Statistics, Board of Governors of the 

Federal Reserve System, Washington, 

DC 20551. For the hearing impaired 

only, Telecommunications Device for 

the Deaf (TDD) Dorothea Thompson 

(202-452-3544), Board of Governors of 

the Federal Reserve System, 

Washington, DC 20551. 

Proposal to approve under OMB 
delegated authority the extension, with 
revisions, of the following reports: 

1. Report title: Annual Survey of Eligible 
Bankers Acceptances 

Agency form number: FR 2006 

OMB Docket number: 7100-0055 

Frequency: Annually 

Reporters: U.S. commercial banks, U.S. 
branches and agencies of foreign 
banks and Edge and agreement 
corporations . 

Annual reporting hours: 65 

Estimated average hours per response: 
0.65 

Number of respondents: 101 

Small businesses are not affected. 

General description of report: This 
information collection is voluntary 
[12 U.S.C. §§ 248(a), 625, and 3105(b)} 
and is given confidential treatment [5 
U.S.C. § 552(b)(4)]. 

This report provides detailed 
information on eligible U.S. dollar 
acceptances that are payable in the 
United States. The data are used for 
constructing the monetary aggregates 
and a measure of short-and . 
intermediate-term business credit and 
have been relied upon to provide 
information to the Federal Reserve's 
Open Market Trading Desk. 

Abstract: The Federal Reserve 
proposes to reduce the reporting 
frequency from once a month to once a 
year, and to eliminate nine of the 
thirteen items on the report. The panel 
selection criterion for future panel 
additions would change from the 100 
most active issuers to those whose 
acceptances outstanding exceed $50 
million on their quarterly condition 
reports. The proposed revisions would 
reduce the annual reporting burden for 
this report by 97 percent. 

2. Report title: Notice by Financial 
Institutions of, and Termination of, 
Activities as a Government Securities 
Broker or Government Securities 
Dealer 

Agency form number: FR G-FIN and FR 
G-FINW 

OMB Docket number: 7100-0224 
Frequency: On occasion 

Reporters: State member banks, foreign 
banks, state-chartered branches and 
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agencies of foreign banks, and 
commercial lending companies 
owned or controlled by foreign panks 

Annual reporting hours: 37 

Estimated average hours per response: 1 

Number of respondents: 37 

Small businesses are affected. 

General description of report: This 
information collection is mandatory 
{15 U.S.C. § 780—5(a)(1)(B){ii)} and is 
not given confidential treatment. 
Abstract: Each financial} institution 

that acts as a government securities 

broker or dealer is required to notify its 
appropriate federal regulatory agency of 
its broker-dealer activities by filing an 

FR G-FIN, unless exempted from the 

notice requirement by Treasury 

Department regulation. Financial 

institutions that have previously filed 

an FR G-FIN and that have terminated 
their broker-dealer activities must notify 
their appropriate federal regulatory 
agency by filing an FR G-FINW. The 
revisions involve clarifying the 
instructions as to the appropriate 
regulatory authority for various 
categories of government securities 
brokers and dealers to reflect the 

Government Securities Act 

Amendments of 1993. 

3. Report title: Uniform Application for 
Municipal Securities Principal or 
Municipal Securities Representative 
Associated with.a Bank Municipal 
Securities Dealer; Uniform 
Termination Notice for Municipal 
Securities Principal or Municipal 
Securities Representative Associated 
with a Bank Municipal Securities 
Dealer 

Agency form number: FR MSD-4, MSD- 
5 


OMB Docket number: 7100-0100, 7100— 
0101 

Frequency: On occasion 

Reporters: State member banks who 
engage in activities as municipal 
securities dealers, and persons who 
are or seek to be associated with such 
dealers as municipal securities 
principals or representatives 

Annual reporting hours: 303, 33 

Estimated average hours per response: 
2.75, 0.25 

Number of respondents: 110, 133 

Small businesses are not affected. 

General description of report: This 
information collection is mandatory 
{15 U.S.C. §§ 780—4(b)(2)(A) and 780— 
4(c)(5)] and is given confidential 
treatment [5 U.S.C. § 552(b)(6)]. 
Abstract: The filing of this application 

is required of a Municipal Securities 

Vealer Bank (MSD) and a person 

_ associated with a MSD, prior to such 

person functioning in a professional 

capacity. This application serves to 


verify compliance with the rules of the 

Municipal Securities Rulemaking Board 

and with related securities and banking 

laws. It is also used as a source 
document for entry into an interagency 
computer system of records. The MSD— 

5 notice must be filed within 30 days 

after a person associated in a 

professional capacity with a bank 

municipal securities dealer terminates 
employment. The notice is a compliance 
vehicle for rules of the Municipal 

Securities Rulemaking Board and for 

related securities and banking laws. It is 

also a source document for updating 
information on an interagency computer 
system of records. The proposed 
revisions involve changing the phrasing 
of one item on the FR MSD~4. 

4. Report title: Uniform Form for 
Registration as a Transfer Agent and 
for Amendment to Registration 

Agency form number: FR TA-1 

OMB Docket‘number: 7100-0099 

Frequency: On occasion 

Reporters: State member banks, bank 
holding companies, and nondeposit 
trust company subsidiaries of bank 
holding companies 

Annual reporting hours: 19 

Estimated average hours per response: 
0.53 

Number of respondents: 36 

Significant effect on small businesses is 
not expected. : 

General description of report: This 
information collection is mandatory 
{Section 17A(c) of the Securities 
Exchange Act of 1934; and 12 CFR 
208.8(f)(2)] and is not given 
confidential treatment. 

Abstract: This interagency form 
fulfills the statutory registration 
requirements for entities acting as 
transfer agents and enables certain basic 
information changes concerning the 
transfer agents to become known by the 
supervisory agencies. Minor changes to 
the form are proposed to clarify the 
reporting of information relative to the 
location(s) where transfer agent 
activities are conducted and relative to 
those instances where transfer agents 
contract to either perform transfer 
activities for others or have transfer 
activities performed for themselves. 

Proposal to approve under OMB 
delegated authority the extension, 
without revision, of the following 
report: 

1. Report title: Notice Claiming Status as 
an Exempt Transfer Agent 

Agency form number: FR 4013 

OMB Docket number: 7100-0137 

Frequency: On occasion 

Reporters: State member banks, bank 
holding companies, and trust 
company subsidiaries of bank holding 


companies that are subject to 

supervision by the Federal Reserve 

Board 
Annual reporting hours: 20 
Estimated average hours per response: 2 
Number of respondents: 10 
Small businesses are not affected. 
General description of report: This 

information collection is authorized 

by law (§ 17A(c)(1) of the Securities 

Exchange Act of 1934, 15 U.S.C. 

§ 78q—1(c)(1) as amended by the 

Securities Acts Amendments of 1975) 

and is voluntary. The collection of the 

data by the Federal Reserve from state 
member banks, subsidiaries of state 
member banks, bank holding 
companies, and subsidiaries of bank 
holding companies (except national 
banks and state nonmember banks 
that are insured by the FDIC) is 

authorized by law (15 U.S.C. 

§ 78c{a)(34)(B)(ii)). Individual 

respondent data are not regarded as 

confidential. 

Abstract: This voluntary notice 
provides a method for state member 
banks, bank holding companies, and 
trust companies that are subject to 
Federal Reserve supervision and that are 
engaged as a transfer agent on behalf of 
an issuer of securities to claim 
exemption from several of the Securities 
and Exchange Commission's rules 
applicable to registered transfer agents. 

By order of the Board of Governors of the 
Federal Reserve System, December 20, 1994. 
William W. Wiles, 

Secretary of the Board. 
[FR Doc. 94-81716 Filed 12-23-94; 8:45am] 
BILLING CODE 6210-01-P 





Agency Forms Under Review 


AGENCY: Board of Governors of the 
Federal Reserve System. 
ACTION: Notice. 





BACKGROUND: On June 15, 1984, the 
Office of Management and Budget 
(OMB) delegated to the Board of 
Governors of the Federal Reserve 
System (Board) its approval authority 
under the Paperwork Reduction Act of 
1980, as per 5 CFR 1320.9, to approve 
of and assign OMB control numbers to 
collection of information requests and 
requirements conducted or sponsored 
by the Board under conditions set forth 
in 5 CFR 1320.9. Board-approved 
collections of information will be 
incorporated into the official OMB 
inventory of currently approved 
collections of information. A copy of the 
OMB 831 and supporting statement and 
the approved collection of information 
instrument(s) will be placed into OMB’s 
public docket files. The following forms, 
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which are being handled under this 
delegated authority, have received 
initial Board approval and are hereby 
published for comment. At the end of 
the comment period, the proposed 
information collection, along with an 
analysis of comments and 
recommendations received, will be 
submitted to the Board for final 
approval under OMB delegated 
authority. 

DATES: Comments must be submitted on 
or before January 11, 1995. 

ADDRESSES: Comments, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
new information collection that has not 
yet been assigned an OMB number), 
should be addressed to Mr. William W. 
Wiles, Secretary, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets, NW., Washington, DC 20551, or 
delivered to the Board’s mail room 
between 8:45 a.m. and 5:15 p.m., and to 
the security control room outside of 

_ those hours. Both the mail room and the 
security control room are accessible 
from the courtyard entrance on 20th 
Street between Constitution Avenue and 
C Street, NW. Comments received may 
be inspected in room B—1122 between 9 
a.m. and 5 p.m., except as provided in 
section 261.8 of the Board’s Rules 
Regarding Availability of Information, 
12 CFR 261.8{a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Milo Sunderhauf, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, room 3208, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: A 
copy of the proposed form, the request 
for clearance (OMB 831), supporting 
statement, instructions, and other 
documents that will be placed into 
OMB’s public docket files once 
approved may be requested from the 
agency clearance officer, whose name 
appears below. Mary M. McLaughlin, 
Federal Reserve Board Clearance Officer 
(202-452-3829), Division of Research 
and Statistics, Board of Governors of the 
Federal Reserve System, Washington, 
D.C. 20551. For the hearing impaired 
only, Telecommunications Device for 
the Deaf (TDD) Dorothea Thompson 
(202-452-3544), Board of Governors of 
the Federal Reserve System, 
Washington, DC 20551. 

Proposal to approve under OMB 
delegated authority the extension, with 
revisions, of the following reports: 


1. Report title: Report of Foreign (Non- 
U.S.) Currency Deposits 


Agency form number: FR 2915. 


OMB Docket number: 7100-0237. 
Frequency: Quarterly. 

Reporters: Depository institutions. 
Annual reporting hours: 418. 
Estimated average hours per response: 


0.50. 


Number of respondents: 209. 

Small businesses are affected. 

General description of report: This 
information collection is required [12 
U.S.C. § 248(a)] and is given 
confidential treatment [5 U.S.C. 

§ 552(b)(4)). 

Abstract: The FR 2915 reporting form 
collects weekly averages of the amounts 
outstanding for foreign (non-U.S.) 
currency deposits held at U.S. offices of 
depository institutions, converted to 
U.S. dollars and included in the FR 
2900 (OMB No. 7100-0087), the 
principal deposits report that is used for 
the calculation of required reserves and 
for construction of the monetary and 
reserves aggregates. Foreign currency 
deposits are subject to reserve 
requirements and, therefore, are 
included in the FR 2900. However, 
foreign currency deposits are not 
included in the monetary aggregates. 
The FR 2915 data are used to back 
foreign currency deposits out of the FR 
2900 data for construction of the 
monetary aggregates. The FR 2915 data 
also are used to monitor the volume of 
foreign-currency deposits. 

The Federal Reserve proposes to 
reduce the reporting frequency for 
current monthly reporters to quarterly. 
The proposed revision would reduce the 
annual reporting burden for this report 
by 66 percent. 


2. Report title: Financial Statements for 
a Bank Holding Company Subsidiary 
Engaged in Bank-Ineligible Securities 
Underwriting and Dealing 


Agency form number: FR Y-20. 
OMB Docket number: 7100-0248. 
Frequency: Quarterly. 

Reporters: Bank Holding Companies. 

Annual reporting hours: 1,519. 

Estimated average hours per response: 
12.25. 

Number of respondents: 31. 

Small businesses are not affected. 
General description of report: This 

information collection is mandatory to 
obtain or retain a benefit [12 U.S.C. 
1844(b) and (c)] and is given 
confidential treatment [5 U.S.C. 
552(b)(4)]. 

Abstract: This report is filed by bank 
holding companies that have received 
the Board’s approval by Order to engage 
in limited underwriting and dealing in 
securities of a type which a bank may 
not underwrite or deal in directly. The 
report consists of a balance sheet, 
statement of income, supporting 


schedules for securities owned, and a 
statement of changes in stockholders’ 
equity. In addition, there are several 
memoranda items which collect 
information on intercompany liabilities 
and off-balance sheet items, and 
information that is needed for an 
alternative measure of indexed-revenue. 
The proposed minor change, to become 
effective as of December 31, 1994, 
involves the addition of memoranda 
items on the income statement to collect 
year-to-date gross income, total 
expenses, and net income. 

By order of the Board of Governors of the 
Federal Reserve System, December 20, 1994 
William W. Wiles, 

Secretary. of the Board. 
[FR Doc. 94-31714 Filed 12-23-94; 8:45 am] 
BILLING CODE 6210-01-P 





Bank Holding Company Reporting 
Requirements 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Notice and a request for public 
comments. 


SUMMARY: Notice is hereby given of 
initial approval, and public comment is 
requested, by the Board of Governors of 
the Federal Reserve System (the Board) 
under delegated authority from the 
Office of Management and Budget 
(OMB), as per 5 CFR 1320.9 (OMB 
Regulations on Controlling Paperwork 
Burdens on the Public), to the revision 
of the Consolidated Financial 
Statements for Bank Holding Companies 
(FR Y-9C; OMB No. 7100-0128); the 
extension, with revision, of the Annual 
Report of Bank Holding Companies (FR 
Y-6; OMB No. 7100-0124), the 
Combined Financial Statements of 
Nonbank Subsidiaries of Bank Holding 
Companies (FR Y-11Q; OMB No. 7100— 
0244) and the Annual Report of Selected 
Financial Data for Nonbank Subsidiaries 
of Bank Holding Companies (FR Y-11]; 
OMB No. 7100-0218); and the 
elimination of the Combined Financial 
Statements of Nonbank Subsidiaries of 
Bank Holding Companies, by Type of 
Nonbank Subsidiary (FR Y-11AS; OMB 
No. 7100-0244). Following review of 
public comments, the Board will take 
final action. The proposed reporting 
changes, summarized in this notice, will 
be effective for the FR Y-9C, FR Y-11Q, 
and FR Y-11AS with the March 31, 
1995 reporting date and effective for the 
FR Y-11I for the December 31, 1995 
reporting date. The Federal Reserve 
anticipates making the proposed 
reporting changes to the FR Y-6 
effective December 1994 unless 
significant objections from the public 
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are received during the comment 
period. 

DATES: Comments must be submitted on 
or before January 26, 1995. 

ADDRESSES: Comments, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
new information collection that has not 
yet been assigned an OMB number) 
should be addressed to Mr. William W. 
Wiles, Secretary, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets, N.W., Washington, DC 20551, or 
delivered to the Board’s mail room 
between 8:45 a.m. and 5:15 p.m., and to 
the security control room outside of 
those hours. Both the mail room and the 
security control room are accessible 
from the courtyard entrance on 20th 
Street between Constitution Avenue and 
C Street, N.W. Comments received may 
be inspected in room B—1122 between 
9:00 a.m. and 5:00 p.m., except as 
provided in Section 261.8(a) of the, 
Board’s Rules Regarding Availability of 
Information, 12 CFR 241.8(a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Milo Sunderhauf, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, Room 3208, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
Robert T. Maahs, Supervisory Financial 
Analyst (202/872-4935) or Tina 
Robertson, Senior Financial Analyst 
(202/452-2949). A copy of the proposed 
form, the request for clearance (OMB 
831), supporting statement, instructions, 
and other documents that will be placed 
into GMB’s public docket files once 
approved may be requested from the 
agency clearance officer, Mary M. 
McLaughlin, Federal Reserve Board 
Clearance Officer, (202/452-3829), 
Division of Research and Statistics, 
Board of Governors of the Federal 
Reserve System, Washington, D.C. 

. 20551. For the hearing impaired only, 
Telecommunications Device for the Deaf 
(TTD) Dorothea Fhompson, (202/452- 
3544), Board of Governors of the Federal 
Reserve System, Washington, D.C. 
20551. 


SUPPLEMENTARY INFORMATION: 
General Information 


Under the Bank Holding Company 
Act of 1956, as amended, the Board is 
responsible for the supervision and 
regulation of all bank holding 
companies. The FR Y-9 and FR Y-11 
series of reports historically have been, 
and continue to be, the primary source 
of financial information on bank 
holding companies and their 
nonbanking activities between on-site 


inspections. Financial information, as 
well as ratios developed from the Y 
series reports, are used to detect 
emerging financial problems, to review 
performance for pre-inspection analysis, 
to evaluate bank holding company 
mergers and acquisitions, and to analyze 
a holding company’s overall financial 
condition and performance as part of 
the’Federa! Reserve System's overall 
analytical effort. The FR Y-6 report is 
the Federal Reserve’s principal source of 
internally generated and independently 
audited financial data on individual 
bank holding companies and their 
banking and nonbanking subsidiaries. 
The report enables the Federal Reserve 
to monitor bank holding company 
operations and to ensure that the 
operations are conducted in a safe and 
sound manner and in compliance with 
the provisions of the Bank holding 
Company Act and Regulation Y. 
Proposal to approve under OMB 
delegated authority the revision of: 
Report Title: Consolidated Financial 
Statements for Bank Holding 
Companies 
Agency Form Number: FR Y-9C 
OMB Docket Number: 7100-0128 
Frequency: Quarterly 
Reporters: Bank Holding Companies 
Annual Reporting Hours: 172,720 
Estimated Average Hours per Response: 
Range from 5 to 1,250 hours 
Number of Respondents: 1,346 
Small businesses are affected. 

The information collection is 
mandatory [12 U.S.C. 1844(b) and (c)]. 
Confidential treatment is not routinely 
given to the data in these reports. 
However, confidential treatment for the 
reporting information, in whole or in 
part, can be requested in accordance 
with the instructions to the form. 

The Legal Division has also 
determined that on the FR Y-9C, 
Schedule HC-H, Column A, requiring 
information on “assets past due 30 
through 89 days and still accruing” and 
memoranda item 2 are confidential 
pursuant to Section (b)(8) of the 
Freedom of Information Act [5 U.S.C. 
552(b)(8)]. 

The FR Y-9C consolidated financial 
statements are currently filed by top-tier 
bank holding companies with total 
consolidated assets of $150 miilion or 
more and by lower-tier bank holding 
companies that have total consolidated 
assets of $1 billion or more. In addition, 
all multibank bank holding companies 
with debt outstanding to the general 
public or engaged in certain nonbank 
activities, regardless of size, must file 
the FR Y-SC. The following bank 
holding companies are exempt from 
filing the FR Y—9C, unless the Board 


specifically requires an exempt - 
company to file the report: bank holding 
companies that are subsidiaries of 
another bank holding company and 
have total consolidated assets of less 
than $1 billion; bank holding companies 
that have been granted a hardship 
exemption by the Board under section 
4(d) of the Bank Holding Company Act; 
and foreign banking organizations as 
defined by section 211.23(b) of 
Regulation K. 

The report includes a balance sheet, 
income statement, and statement of 
changes in equity capital with 
supporting schedules providing 
information on securities, loans, risk- 
based capital, deposits, interest 
sensitivity, average balances, off-balance 
sheet activities, past due loans, and loan 
charge-offs and recoveries. 

The Federal Reserve proposes the 
following revisions to the FR Y—-9C. 
Most of the proposed new items are 
needed to maintain consistency with 
comparable items recently proposed or 
previously added to the commercial 
bank Reports of Condition and Income 
(Call Report). ; 

A. Revisions related to consistent 
reporting with the Call Report: 


Schedule HC-A, Securities 


(1) Report separately as memoranda 
items the amortized cost and fair value 
of any high-risk mortgage securities and 
any structured notes. 

(2) Modify the reporting instructions 
for the category labeled ‘‘mortgage- 
backed securities” to capture more 
securities of this nature. In addition, the 
caption for the existing item of 
collateralized mortgage obligations 
(CMOs) and real estate mortgage 
investment conduits (REMICs) issued by 
the Federal National Mortgage 
Association (FNMA) and the Federal 
Home Loan Mortgage Corporation 
(FHLMC) would be modified to 
explicitly refer to the REMICs that the 
Government National Mortgage 
Association (GNMA) has recently begun 
to issue. 


Schedule HC-F, Off-Balance Sheet 
Items 


Revise Part 2 to collect more 
comprehensive information on 
derivative instruments, including 
further breakdowns of notional contract 
amounts by instrument type, by risk 
exposure underlying the contract, and 
by whether the contract is traded on the 
exchange or over the counter and total 
notional amount and gross positive and 
gross negative fair values of contracts 
held for trading purposes and for 
purposes other than trading. 





66542 


Federal Register / Vol. 59, No. 247 / Tuesday, December 27, 1994 / Notices 








Schedule HI, Income Statement 


Add memoranda items to collect 
trading revenue that reflects the 
combined revenues from cash and 
derivative instruments, with a 
breakdown by underlying risk exposure, 
and information on the effect on 
earnings of derivatives held for 
purposes other than trading. 


Schedules HC-I and HC-J, Risk-Based 
Capital 


(1) Add an item to collect the net 
credit exposure of all derivative 
contracts taking into consideration 
netting arrangements permissible under 
the risk-based capital standards. 

(2) Expand the risk-based capital 
“notional principal value, maturity and 
replacement cost matrix” for derivatives 
to include an additional remaining 
maturity time band and four additional 
categories of derivative contracts (gold, 
other precious metals, other commodity 
and equity contracts). 


Schedule HI-B, Charge-offs and 
Recoveries and Changes in Allowance 
for Loan and Lease Losses 


Delete Memoranda, Part 2, Column B, 
the reconciliation of the allocated 
transfer risk reserve. 


Schedule of Trading Account Assets 
and Liabilities 


Add a schedule for the reporting of 
trading account assets and liabilities in 
a manner consistent with the schedule 
currently included in the Call Report. 
This schedule would be completed only 
by bank holding companies with total 
consolidated assets of $1 billion or 
more, or with $2 billion or more in par/ 
notional amounts of interest rate, 
foreign exchange rate and other 
commodity and equity contracts. 


Mutual Funds and Annuities 
Information 


Add line items to collect quarterly 
gross sales of mutual funds (by type of 
fund) and annuities, including sales of 
proprietary mutual funds and annuities, 
and the fee income generated from the 
sale and servicing of mutual funds and 
annuities in domestic offices. 


Gross Redemptions of Mutual Funds 
and Annuities 


Add a line item to collect the total 
amount of gross redemptions of mutual 
funds and annuities during the quarter. 

B. Minor clarifications to the existing 
report forms and instructions: 

Revise the wording of Schedule HC- 
J, Part 3, line item 3 to conform with the 
intent of the existing instructions. The 
current wording of this line item 
“unsecured commitments,” will be 


revised to read as “unutilized 

commitments.” In addition, minor 

instructional clarifications will be 
implemented based on comments 
received from the industry and Reserve 

Banks. 

Proposal to approve under OMB 
delegated authority the extension, 
with revision, of the following 
reports: 

1. Report Title: Annual Report of Bank 
Holding Companies 

Agency Form Number: FR Y-6 

OMB Docket Number: 7100-0124 

Frequency: Annual 

Reporters: Bank Holding Companies 

Annual Reporting Hours: 21,972 

Estimated Average Hours per Response: 
Range from 1.3 to 101 hours per 
response 

Number of Respondents: 5,493 

Small businesses are affected. 

The information collection is 
mandatory [12 U.S.C. 1844(b) and (c)] 
and 12 CFR 225.5 of Regulation Y. 
Confidential treatment is not routinely 
given to the information in these 
reports. However, confidential treatment 
for the report information can be 
requested, in whole or part, in 
accordance with the instructions to the 
form. 

The FR Y-6 is an annual report filed 
by the top-tier bank holding companies. 
Foreign banking organizations as 
defined by section 211.23(b) of 
Regulation K are not required to file this 
form. 

The FR Y-6 consists of consolidated 
and parent company financial 
statements in the company’s own 
format. Additionally, financial 
statements for the nonbank subsidiaries 
of the holding company and information 
on the identity, percentage ownership, 
and business interests of principal 
shareholders, directors, and executive 
officers are included in the report. 
Amendments to the organizational 
documents, information on insider 
loans, and an organization chart are also 
currently required. 

The Federal Reserve proposes the 
following revisions to the FR Y-6: 

(1) Eliminate the requirement to 
submit consolidated and parent 
company financial statements. 

(2) Revise the requirement for audited 
financial statements to include only 
holding companies with assets of $500 
million or more. 

(3) Eliminate the requirement to 
submit nonbank subsidiary financial 
statements. Incorporate this information 
into an expanded standardized FR Y—-11 
report as discussed below. 

(4) Eliminate the requirement to 
submit certified copies of amendments 
to organizational documents. 


(5) Eliminate the collection of 
information on insiders loans. 

(6) Eliminate the confirmation of 
changes in investments and activities. 
2. Report Title: Combined Financial 

Statements of Nonbank Subsidiaries 
of Bank Holding Companies 
Agency Form Number: FR Y-11Q 
OMB Docket Number: 7100-0244 
Frequency: Quarterly 
Reporters: Bank Holding Companies 
Annual! Reporting Hours: 6,696 
Estimated Average Hours per Response: 
Range from 3.0 to 8.0 hours 
Number of Respondents: 270 
Small businesses are affected. 

The information collection is 
mandatory [12 U.S.C. 1844(b) and (c)] 
and 12 CFR 225.5(b). Confidential 
treatment is not routinely given to the 
data in these reports. However, 
confidential treatment for the report 
information, in whole or in part, can be 
requested in accordance with the 
instructions to the form. 

The FR Y-11Q is filed by all bank 
holding companies with total 
consolidated assets of $1 billion or 
more, regardless of whether or not the 
bank holding companies own any 
nonbank subsidiaries and by all bank 
holding companies with total assets of 
$150 million or more but less than $1 
billion that meet one or more of the 
following conditions: (a) the assets of 
the holding company’s nonbank 
subsidiaries constitute 5 percent or 
more of the holding company’s total 
consolidated assets; or (b) the net 
income of the holding company’s 
nonbank subsidiaries make up 5 percent 
or more of the holding company’s total 
consolidated net income; or (c) the 
holding company’s investment in and/ 
or loans and advances to nonbank 
subsidiaries exceed 5 percent of the 
holding company’s total consolidated 
equity capital. 

The report collects basic financial 
information on nonbank subsidiaries 
and consists of a balance sheet, income 
statement, and a memoranda section. 

The Federal Reserve proposes the 
following revisions to the FR Y-11Q;: 

(1) Expand the report to collect more 
detailed financial information, 
comparable to items collected on the FR 
Y-9C. The proposed comprehensive 
financial statements include a balance 
sheet, off-balance sheet items, a 
memoranda section, an income 
statement, and a statement of changes in 
equity capital. 

(2) Revise the reporting criteria for 
bank holding companies with assets of 
$150 or more to collect information on 
an individual basis from each nonbank 
subsidiary viewed as having a 
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significant effect on the condition of the 

bank holding company. All bank 

holding companies with total 
consolidated assets of $150 million or 
more would file a report for each 
individual nonbank subsidiary with 
total assets equal to 5 percent or more 
of the bank holding company’s 
consolidated Tier 1 capital, or where the 
subsidiary’s total operating revenue 
equals 5 percent or more of the bank 
holding company’s consolidated total 
operating revenue. 

3. Report Title: Annual Report of 
Selected Financial Data for 
Nonbank Subsidiaries of Bank 
Holding Companies 

Agency Form Number: FR Y-111 

OMB Docket Number: 7100-0218 

Frequency: Annual 

Reporters: Bank Hoiding Companies 

Annual Reporting Hours: 13,216 

Estimated Average Hours per Response: 
Range from .4 to 8.0 hours 

Number of Respondents: 4130 

Small businesses are affected. 

The information collection is 
mandatory [12 U.S.C. 1844(b) and (c)] 
and 12 CFR 225.5(b). Confidential 
treatment is not routinely given to the. 
data in these reports. However, 
confidential treatment for the report 
information, in whole or in part, can be 
requested in accordance with the 
instructions to the form. 

The FR Y-11I report is filed by a top- 
tier bank holding company for each of 
its nonbank subsidiaries, whether 
directly or indirectly owned. Combined 
and consolidated reporting is permitted 
in some instances. Foreign banking 
organizations are not required to file the 
report. 

The report consists of ten summary 
financial items and two items providing 
consolidation information. 

The Federal Reserve proposes the 
following revisions to the FR Y-111: 

(1) Expand the report to collect: more 
detailed financial information, 
comparable to items proposed for the FR 
Y-11Q but with certain detail reported 
only as summary items. The proposed 
financial statements will include a 
balance sheet, income statement, off- 
balance sheet, and a statement on 
changes in equity capital. The FR Y—111 
will also include a loan schedule to be 
submitted only by respondents engaged 
in credit extending activities. 

(2) Revise the reporting criteria to 
collect information on an individual 
basis annually from each nonbank 
subsidiary not required to file the 
proposed FR Y-11Q. 

Proposal to approve under OMB 
delegated authority the elimination 
of: 


Report Title: Combined Financial 
Statements of Nonbank Subsidiaries 
of Bank Holding Companies, by 
Type of Nonbank Subsidiary 

Agency Form Number: FR Y-11AS 


. OMB Docket Number: 7100-0244 


Frequency: Annual 

Reporters: Bank Holding Companies 

Annual Reporting Hours: 1,680 

Estimated Average Hours per Response: 
Range from 1.0 to 17.0 hours 

Number of Respondents: 271 

Small businesses are affected. 

The information collection is 
mandatory [12 U.S.C. 1844(b) and (c)} 
and 12 CFR 225.5(b). Confidential 
treatment is not routinely given to the 
data in these reports. However, 
confidential treatment for the report 
information, in whole or in part, can be 
requested in accordance with the 
instructions to the form. 

The FR Y-11AS is filed by all bank 
holding companies with total 
consolidated assets of $1 billion or 
more, regardless of whether or not the 
bank holding companies own any 
nonbank subsidiaries and by all bank 
holding companies with total assets of 
$150 million or more but less than $1 
billion that meet one or more of the 
following conditions: (a) The assets of 
the holding company’s nonbank 
subsidiaries constitute 5 percent or 
more of the holding company’s total 
consolidated assets; or (b) the net 
income of the holding company’s 
nonbank subsidiaries make up 5 percent 
or more of the holding company’s total 
consolidated net income; or (c) the 
holding company’s investment in and/ 
or loans and advances to nonbank 
subsidiaries exceed 5 percent of the 
holding company’s total consolidated 
equity capital. 

The report collects the same report 
items as the FR Y-11Q by type of 
nonbank activity and consists of a 
balance sheet, income statement, and a 
memoranda section. The Federal 
Reserve proposes to eliminate this 
report. 

Regulatory Flexibility Act Analysis 

The Board certifies that the above 
bank holding company reporting 
requirements are not expected to have a 
significant economic impact on small 
entities within the meaning of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). The reporting requirements for 
the small companies require 
significantly fewer items of data to be 
submitted than the amount of 
information required of large bank 
holding companies. 

The information that is collected on 
the reports is essential for the detection 
of emerging financial problems, the 


assessment of a holding company’s 
financial condition and capital 
adequacy, the performance of pre- 
inspection reviews, and the evaluation 
of expansion activities through mergers 
and acquisitions. The imposition of the 
reporting requirements is essential for 
the Board’s supervision of bank holding 
companies under the Bank Holding 
Company Act. 

By order of the Board of Governors of the 
Federal Reserve System, December 20, 1994. 
William W. Wiles, 

Secretary of the Board. 
[FR Doc. 94—31713 Filed 12-23-94; 8:45 am] 
BILLING CODE 6210-01-P 





Associated Banc-Corp., et al.; 
Acquisitions of Companies Engaged in 
Permissible Nonbanking Activities 


The organizations listed in this notice 
have applied under § 225.23(a)(2) or (f) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f}) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged i in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation wou!d 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
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indicated for the application or the 
offices of the Board of Governors not 
later than January 10, 1995. 

A. Federal Reserve Bank of Chicago 
(James A. Bluemle, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Associated Banc-Corp., Green Bay, 
Wisconsin; to acquire Associated 
Investment Services, Inc., (formerly 
known as Citizens Securities Company) 
Green Bay, Wisconsin; and thereby 
indirectly acquire Associated Brokerage, 
Inc., Green Bay, Wisconsin, and 
Associated Financial Center, Ltd., 
Menomonee Falls, Wisconsin, and 
thereby engage in securities brokerage, 
including the sale of mutual funds, unit 
investment trusts, and equity and fixed 
income securities, and related securities 
credit activities, pursuant to § 
225.25(b)(15) of the Board’s Regulation 


Y. 

B. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Security State Agency of Aitkin, 
Inc., Aitkin, Minnesota; to acquire 
indirectly certain assets of Norshor 
Agency, Inc., Grand Marais, Minnesota, 
and thereby engage in general insurance 
agency activities in a town that has a 
population not exceeding 5,000, 
pursuant to § 225.25(b)(8)(iii) of the 
Board’s Regulation Y. 

Board of Governors of the Federal Reserve 
System, December 20, 1994. 

Jennifer J. Johnson, 

Deputy Secretary of the Board. 

{FR Doc. 94-31709 Filed 12-23-94; 8:45 am] 
BILLING CODE 6210-01-F 





First Bank System, Inc.; Formation of, 
Acquisition by, or Merger of Bank 
Holding Companies 


The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board’s Regulation Y (12 CFR 225.14) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3({c) of the Act 
(12 U.S.C. 1842(c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 


of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would 


-be presented at a hearin 


omments regarding this application 
must be received not later than January 
20, 1995. 

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. First Bank System, Inc., 
Minneapolis, Minnesota; to merge with 
First Western Corporation, Sioux Falls, 
South Dakota, and thereby indirectly 
acquire Western Bank, Sioux Falls, 
South Dakota. 

Board of Governors of the Federal Reserve 
System, December 20, 1994. 

Jennifer J. Johnson, 

Deputy Secretary of the Board. 

[FR Doc. 94-31710 Filed 12-23-94; 8:45 am] 
BILLING CODE 6210-01-F 





Michael R. Michelson, et al.; Change in 
Bank Control Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than January 10, 1995. 

A. Federal Reserve Bank of Chicago 
(James A. Bluemle, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Michael R. Michelson, Toledo, 
Iowa; to acquire 49.06 percent, and John 
M. Michelson, Toledo, Iowa; to acquire 
42.98 percent of the voting shares of 
Tama County Abstract Company, 
Toledo, Iowa, and thereby indirectly 
acquire The State Bank of Toledo, 
Toledo, Iowa. 

B. Federal Reserve Bank of Dallas 
(Genie D. Short, Vice President) 2200 


North Pear! Street, Dallas, Texas 75201- 
2272: 

1. Benjie Sims Reed, Mexia, Texas; to 
acquire 4.9 percent, for a total of 15.0 
percent, and Bobby Lynn Reed, Mexia, 
Texas; to acquire 4.7 percent, for a total 
of 14.7 percent of the voting shares of 
First Groesbeck Holding, Groesbeck, 
Texas, and thereby indirectly acquire 
First National Bank, Groesbeck, Texas. 

Board of Governors of the Federal Reserve 
System, December 20, 1994. 

Jennifer J. Johnson, 

Deputy Secretary of the Board. 

(FR Doc. 94-31711 Filed 12-23-94; 8:45 am} 
BILLING CODE 6210-01-F 





The Shorebank Corporation; Notice of 
Application to Engage de novo in 
Permissible Nonbanking Activities 


The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as. closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federa! 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available ‘for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce. benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
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Governors not later than January 10, 
1995. - 

A. Federal Reserve Bank of Chicago 
(James A. Bluemle, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: . : 

1. The Shorebank Corporation, 
Chicago, Hlinois; to engage de novo 
through its subsidiary ShoreTrust 
Trading Group, Inc., Ilwaco, 
Washington, in offering market 
development services, technical « 
assistance, and non-bank financing to 
support the development and expansion 
of small businesses in an economically 
depressed area in the southwestern part 
of the State of Washington, pursuant to 
§ 225.25(b)(6) of the Board’s Regulation 
2 


Board of Governors of the Federal Reserve 
System, December 20, 1994. 


Jennifer J. Johnson, 

Deputy Secretary of the Board. 

{FR Doc. 94-31712 Filed 12-23-94; 8:45 am] 
BILLING CODE 6210-01-F 








GENERAL SERVICES 
ADMINISTRATION 


industrial Funding of Federal Supply 
Schedule Program 


AGENCY: General Services 
Administration, Federal Supply Service. 
ACTION: Notice. 





This notice invites comments on 
proposed clauses that will implement 
industrial funding of the Federal Supply 
Service, Federal Supply Schedule 
Program. As directed by the House of 
Representatives’ Committee on 
Appropriations, the Federal Supply 
Service of GSA has examined a number 
of alternatives for reimbursable funding 
_ of several of its programs for which it 
currently receives appropriations. The 
Federal Supply Schedule Program was 
identified as appropriate for conversion 
to an industrially funded operation. It 
has been determined that the most 
viable method of reimbursable funding 
of schedule program would be through 
adjusting the schedule contract prices 
upward by 1%. 

Under this concept, schedule 
pricelists would show the adjusted 
price. Agencies would order from the 
contractor at the adjusted price; the 
contractor would invoice GSA at the 
award price; GSA would bill agencies 
the adjusted price and retain the 
difference to fund the program. This 
method of funding is consistent with a 
National Performance Review 
recommendation that GSA service 
operations be paid for through customer 
revenues. Under this concept, agencies 


would continue to submit purchase/ 
delivery orders directly to the 
contractor; however, contractor invoices 
would be sent to GSA for payment. 
DATES: Comments should be submitted 
to the address shown below on or before 
January 26, 1995 to be considered in the 
formulation of a final notice. 
ADDRESSES: Interested parties should 
submit written comments to Nicholas 
M. Economou, Director, FSS 
Acquisition Management Center (FCO), 
Crystal Mall Building #4, Room 716, 
Washington, DC 20406. 

FOR FURTHER INFORMATION CONTACT: 
Linda S. Hauenstein, FCO (703) 305-— 
6566. 


SUPPLEMENTARY INFORMATION: 
A. Background 


The Federal Supply Schedule 
Program is a major contracting program 
used by the Federal Supply Service 
(FSS) to provide a variety of commercial 
supplies and services to Federal 
Government agencies. The program 
accounts for over $2.8 billion in sales 
annually, and provides lucrative 
contracting opportunities for over 5,000 
commercial contractors, most of which 
are small business entities. 

During the fiscal year 1994 budget 
process, Congress directed FSS to 
review its appropriated activities for 
conversion to reimbursable funding. 
Based upon that review, the schedules 
program was identified as one of the 
programs suitable for reimbursable” 
funding. The GSA fiscal year 1995 
budget, therefore, reflected a $7.8 
million reduction in operating expenses 
for the schedules program. The 
remaining appropriated monies will be 
eliminated over the next two fiscal 
years. The cost of providing supplies 
and services through this program must 
therefore be included in the cost of 
those supplies and services. FSS will 
accomplish this by adjusting each 
schedule contract award price upwards 
by 1%. For example, a retail price for an 
item is $100.00. GSA negotiates a 
discount of 10 percent resulting in an 
award price of $90.00. The schedule 
pricelist will reflect an adjusted price of 
$90.90. The contractor delivers the 
goods to the agency and invoices GSA 
in the amount of $90.90 (the award 
price). GSA bills the agency the adjusted 
schedule pricelist amount of $90.90. 
GSA retains the $.90 adjustment as it 
cost recovery allowance charge, thereby 
funding the program. 

Currently, schedule contractors must 
submit invoices to multiple agencies’ - 
payment offices. FSS proposes to 
establish the GSA Kansas City Finance 
office as the single payment point for all 


schedule contractors’ invoices. 
Implementation of industrial funding 
for the schedules program will have 
minimal impact on the basic principles 
of the program. Schedule offers will 
continue to be evaluated and negotiated 
by GSA. The Government’s pricing goal 
will continue to be most favored 
customer status. 

Agencies will continue to place orders 
directly with the schedule contractors. 
Agencies will also continue to use 
Activity Address Codes (AAC) and 
Fund codes that they are using in the 
current supply systems. Agencies 
without AAC’s can obtain them by 
following the simple instructions in the 
GSA FEDSTRIP Operating Guide, or 
they can contact the FSS System, 
Inventory, & Operations Management 
Center, (703) 305-7083. Fund codes are 
assigned within each individual agency. 

All contract administration matters 
relating to agencies’ orders remain the 
responsibility of the agencies placing 
the orders. As envisioned, the only 
change in the process will be in the area 
of payment. Instead of invoicing the 
individual agencies, contractors will 
submit their invoices to GSA for 
payment. 

GSA has planned a 3-year 
implementation period for converting 
all schedules to a full cost recovery 
program; however, the implementation 
plan may be expedited contingent and 
consistent with changes in GSA’s 
appropriations. 


B. Paperwork Réduction Act 


For purposes of the Paperwork 
Reduction Act, the proposed notice 
would impose no new reporting or 
record keeping requirements. 


C. The Following Proposed FSS 
Acquisition Letter Establishes a New 
Clause and Notice for Inclusion in 
Basic Schedule Solicitations Issued 
After Approval of this Acquisition 
Letter 


FSS Acquisition Letter FC-94— 


MEMORANDUM FOR ALL FSS 
PROGRAM OFFICES 


From: William N. Gormley, CPPO, 
Assistant Commissioner for 
Commodity Management (FC) 
(FCO) 

Subject: Industrial Funding of Federal 
Supply Schedule Program. 

1. Purpose. To provide guidance for 
industrial funding of the Federal Supply 
Schedule program in order to recover 
associated procurement and 
administrative costs incurred by the 
Federal Supply Service (FSS) for 
contracting through the schedules 
program. 





66546 


Federal Register / Vol. 59, No. 247 / Tuesday, December 27, 1994 / Notices 








2. Background. During the fiscal 1994 
budget process, Congress directed FSS 
to review its appropriated activities for 
conversion to reimbursable funding. 
Based upon that review, the schedules 
program was identified as one of the 
programs suitable for reimbursable 
funding. The GSA fiscal year 1995 
budget, therefore, reflected a $7.8 
million reduction in operating expenses 
for the schedules program. The 
remaining appropriated monies for the 
program will be eliminated over the 
next two fiscal years. The cost of 
providing supplies and services through 
this program must therefore be included 
in the cost of those supplies and 
services. 

The Federal Supply Schedule 
Program is FSS’ largest supply support 
program, accounting for over $2.8 
billion in sales annually. The program 
benefits the customer agencies, as well 
as the contractors who participate in the 
program. Federal agencies benefit from 
the schedules program because it 
provides an expedited means for 
acquiring quality commercial products, 
including latest technology, at 
reasonable prices based on the 
Government’s aggregate buying power. 
Contractors benefit from the program 
because it provides them a low cost 
entry into the Federal market. By 
obtaining a schedule contract with GSA, 
contractors avoid the administrative 
cost of responding to multiple 
solicitations from many different 
agencies. *® 

In order to better serve our customers 
and suppliers, FSS is implementing a 
single payment office, GSA, to handle 
schedule invoices. Agencies will 
continue to forward delivery/purchase 
orders directly to the schedule 
contractors, who will in turn deliver 
requisitioned items directly to the 
agencies. However, instead of invoicing 
the agencies, the contractors will submit 
their invoices (for both supplies and 
services) to the GSA Office of Finance 
for payment. GSA will bill the agencies. 
(See attached Outline of Payment/ 
Billing Steps.) 

The new payment arrangement 
eliminates the agencies’ responsibilities 
related to processing and paying 
thousands of invoices. Government 
payment offices will be billed twice a 
month by GSA. Based on the above, 
agencies should enjoy substantial 
administrative savings. 

GSA, as the single paying office, will 
be able to maximize timely payments, 
thus, avoiding interest charges and 
earning prompt payment discounts. 

Schedule contractors wil! benefit by 
not having to deal with numerous 
agency accounts payable offices. 


Further, they will no longer have to 
cope with a variety of different accounts 
payable procedures, since they will only 
be subject to GSA’s procedures. As the 
single payment office, GSA’s 
commendable record for timely 
payment of invoices will result in 
contractors being paid much quicker 
than many are now experiencing from 
some schedule users. 

GSA will recover the costs associated 
with contracting, billing, and payment 
of schedule purchases by adjusting the 
awarded price upward by one percent. 
This adjusted price will be the price 
printed in the schedule contract 
pricelist. 

GSA’s negotiation objectives will 
include consideration of the new 
simplified payment terms and 
conditions and will seek discount 
concessions recognizing the benefits to 
contractors of streamlined payment 
procedures. Contractors will bill GSA at 
the negotiated contract prices. GSA’s 
billings to ordering activities will be at 
the printed schedule pricelist amounts. 

The present strategy calls for a 3-year 
implementation beginning in fiscal year 
1995. As current schedules expire, new 
basic solicitations will include the new 
clauses which will provide for funding 
of the program. At the completion of the 
3-year implementation period, any 
existing contracts that do not contain 
the new clauses will be modified to 
incorporate these provisions. The 
implementation schedule may be 
expedited contingent and consistent 
with changes in GSA’s appropriations. 

3. Effective Date. This Acquisition 
Letter becomes effective two weeks after 
its signature date. 

4. Expiration Date. This Acquisition 
Letter expires one year from the 
effective date, or upon inclusion in the 
Supply Operations Handbook, FSS P 
2901.2A, whichever occurs earlier. 

5. Applicability. All Federal Supply 
Service schedule contracting activities 
must implement the provisions of this 
acquisition letter. All basic schedule 
solicitations issued on or after the 
effective date of this letter must contain 
the new clause and notice shown in the 
attachment. Schedule solicitations that 
have been issued, but not opened/ 
closed, must be amended to include the 
new schedule payment and billing 
procedures. Appropriate solicitation 
extensions should be provided to allow 
offerors sufficient time to consider the 
new provisions. In addition, multiple 
award solicitations which have closed, 
but have no awards against them yet, 
should be amended to incorporate the 
new provisions. Offerors should be 
requested to acknowledge, in writing, 
their acceptance of the new provisions 


within the terms of their offer, prior to 
the award of a contract. If an offeror is 
unwilling to accept the new single 
payment arrangements, he/she will be 
allowed to withdraw his/her offer. 

6. Reference to Regulations. HB, 
Supply Operations ch. 38, (FSS P 
2901.2A.) 

7. Instructions/procedures, 

a. Promoting the advantages of a ‘‘one- 
stop” payment office will be the 
responsibility of all persons involved 
with schedule contracting. Benefits are 
realized by customer agencies, schedule 
contractors, GSA, and the taxpayers. 
Every effort should be made te inform 
contractors and agencies of the 
advantages of designating GSA as the 


‘single payment point. Equally important 


is the need to encourage both agencies 
and contractors to maximize their use of 
Electronic Data Interchange (EDI) to 
transmit purchase/delivery orders and 
invoices. Contractors may also receive 
Electronic Fund Transfer (EFT) 
payments, whether they submit.paper or 
electronic invoices. 

b. In order to facilitate the payment 
and billing process by Finance, agencies 
will be required to include the Activity 
Address Code (AAC) to be billed, and a 
two digit Fund Code to be charged on 
each purchase/delivery order submitted 
to contractors. These codes will 
expedite GSA’s process for billing the 
agencies for reimbursement of monies 
paid by GSA to the contractors. 
Inclusion of the AAC and Fund code on 
all purchase/delivery orders is required 
before invoicing GSA. 

c. (1) The Catalogs and/or Pricelists 
clauses will be revised to instruct 
schedule contractors to adjust the 
awarded schedule prices upward by 
1%. Purchase/delivery orders will show 
this adjusted price. Contractors, on the 
other hand will invoice GSA at the 
awarded (unadjusted) prices.) For 
example: ; 


A retail price for a schedule item 
TS cvcscccvcpecccccstscpsecvesncssossecccesccesonedss 

GSA negotiated a discount of .. 

The GSA awarded contract price 
AG: co ccdandtictecsedenteretsint haces ei gege sos 

The adjusted price published in 
the schedule pricelist is ............ 

The _ purchase/delivery — order 
shows $90.90. 

The contractor invoices GSA at 
the awarded contract price of ... 

GSA pays the contractor 

GSA bills and collects from the 
agency ; 


$100.00 
10% 


$90.00 


$90.90 


$90.90 
$90.00 


$90.90 





(2) Contractors will also be instructed 
to include a statement substantially as 
follows on the cover page, or in order 
instructions on the pricelist: “Agencies 
are reminded to include the Activity 
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Address Code (AAC) to be billed and 
the Fund code to be charged on each 
purchase/delivery order. These codes 
are needed to expedite payment of 
invoices and billings by GSA to 
agencies,” Contractors may also include 
a sample order form for informational 
purposes to assist agencies in including 
all pertinent information. 

d. In addition to the AAC and Fund 
code and other standard information 
included on the purchase/delivery 
order, agencies should provide the 
following with each order: 

1. Two agency contact points 
(including commercial phone number): 
one from the ordering office, and, one 
from the office to receive the billing 
from GSA. 

2. Cite GSA as the office to be 
invoiced for payment. 

e. During the initial phase of this 
changeover to a single payment office, 
contracting officers may receive 
inquiries from agencies and schedule 
contractors regarding the billing AAC 
and Fund code. The six-digit AAC is a 
code assigned to an agency in order to 
establish an account with GSA. The 
AAC identifies the agency to GSA. 
Agencies may obtain AAC numbers by 
writing to: GSA/FSS, Inventory and 
Requisition Management Division 
(FCSI), Washington, DC 20406, or 
calling (703) 305-6978. Fund codes are 
not assigned by GSA but by each 
individual agency. 

f. In addition to submitting purchase/ 
delivery orders directly to the contractor 
via hard copy or EDI, agencies may also 
obtain schedule items by placing 
requisitions through MUFFIN (Multi- 
Use File for Inter-Agency News), or 
normal FEDSTRIP/MILSTRIP ordering 
procedures. 

g. Agencies shall forward an original 
and one copy of paper purchase/ 
delivery orders to schedule contractors. 
Any oral order placed against a 
schedule contract must be confirmed 
with either an electronic (EDI) or hard 
copy, purchase/delivery order. 

. The Office of Finance, Kansas City, 
will be the payment office for all 
schedule invoices. For paper invoices 
containing prompt payment discount 
terms, the address is: General Services 
Administration, PO Box 419399, Kansas 
City, MO 64141-6399. All other paper 
invoices should be sent to General 
Services Administration, PO Box 
419029, Kansas City, MO 64141-6029. 
Initial invoices for each purchase/ 
delivery order must be accompanied 
with a copy of the customer paper or 
EDI order. Contractor EDI submissions 
of order data and invoices must be in 
accordance with Federal 
implementation conventions for EDI. 


i. As is the current practice, ordering 
activities will resolve any discrepancies 
concerning purchase/delivery orders 
and/or items delivered against such 
orders directly with the schedule 
contractors. The GSA contracting officer 
may need to intervene in order to settle 
unresolved issues between an ordering 
activity, a contractor and/or the Office 
of Finance. Any setoffs for collection of 
monies owed the Government must be 
handled in accordance with FAR 
Subpart 32.6. 

j. The contractor represents by 
submission of an invoice that the 
supplies have been delivered or services 
performed satisfactorily. GSA reserves 
the right to require proof of shipment or 
evidence of delivery/performance prior 
to payment. 

k. Pursuant to the clause, Examination 
of Records by GSA (552.215-70) and 
FAR, Subpart 4.7, contractors are 
required to retain files, records, and 
information relevant to this contract, 
including records to support shipments 
and deliveries for up to 3 years after 
final payment, or as specified in Subpart 
4.705 through 4.705-—3, whichever of 
these periods expire first. 

1. GSA, Office of Finance will 
implement a post payment statistically 
reliable system to validate agency 
receipt of goods or services. 

m. The following clause and cover 
page notice must be included in all new 
basic Federal Supply Schedule 
solicitations: 

1. Contract Payment Information (I— 
FSS-XXX) 

2. Single Payment Office (CP-FSS— 
XXX) 


Attachments 


New Solicitation clause/notice 
Outline of Payment/Billing Steps 


New Solicitation Clause 
I-FSS—XXX (XXX 1994) 


Contract Payment Information 


a. The General Services 
Administration (GSA) will be the 
centralized billing/payment office for all 
purchases/invoices issued against the 
schedule contracts. Paper invoices (with 
related purchase/delivery order copies) 
conforming to the requirements of the 
Prompt Payment Clause (52.232—25) and 
the Invoice Requirements Clause 
(552.232—72) should be submitted to 
either of the following mailing 
addresses: 

1. For paper invoices (with related 
purchase/delivery order copies) 
cohtaining prompt payment discounts: 
General Services Administration, Office 
of Finance, P.O. Box 419399, Kansas 
City, MO 64141-6399. 


2. For all other paper invoices (with. 
related puichéea/dehvery order copies): 
General Services Administration, Office 
of Finance, P.O. Box 419029, Kansas 
City, MO 64141-6029. 

b. Inclusion of the Activity Address 
Code (AAC) and Fund code on all 
purchase/delivery orders is required 
before invoicing GSA. EDI transactions 
must be submitted in accordance with 
Federal implementation conventions. 

c. Contractors shall submit invoices 
and copies of the agencies’ purchase/ 
delivery orders either by Electronic Data 
Interchange (EDI), or mail for non-/EDI 
transactions. Submission of invoices by 
EDI is preferred because it is the most 
economic and efficient method for the 
contractor and the Government. 

d. Agencies will submit purchase/ 
delivery orders to contractors in an 
original and one copy. A copy of the 
customer agency EDI or paper purchase/ 
delivery order must accompany each 
initial invoice submitted to GSA for 
payment. In the case of ongoing service 
arrangements like rental or leasing, this 
means the contractor must include a 
copy of the purchase/delivery order for 
such arrangements with the initial EDI 
or paper invoice submitted for payment. 
It will not be necessary to submit 
subsequent copies of the same order 
unless requested by GSA for a particular 
case. : 

e. Proper invoices will be paid within 
the prompt payment discount terms 
included in the contract or 30 day 
— cycle. 

. Electronic submissions must 
conform to the American National 
Standards Institute (ANSI) X12 standard 
and the Federal implementation 
conventions. Request for these 
conventions and questions regarding 
registration in the Government 
Electronic Commerce system should be 
addressed to 1-800—EDI-3414. 
Registration is done via your value 
added network and includes acceptance 
of the Government Trading Partner 
Agreement (TPA). 

g. Initial invoices (both paper and 
EDI) cannot be processed for payment 
without submission of a copy of the 
corresponding agency purchase/delivery 
order. Any data the ordering activity 
requests for inclusion on the invoice 
must be included on the invoice sent to 
GSA. Include applicable Special Item 
Numbers (SIN’s) and/or part numbers if 
not referenced in the customer’s order. 
Pursuant to the Prompt Payment Act, 
improper invoices will be returned to 
the contractor. 

h. Ordering activities may purchase 
open market items on the same 
purchase/delivery order form used to 
order items from the schedule contract 
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if the acquisition is made at the lowest 
overall cost. The invoiced amount may 
include allowable nonschedule items. 
(However, the invoiced amount for any 
nonschedule item will also be subject to 
a 1 percent charge to the ordering 
agency.) 

i. All questions concerning invoices 
shall be addressed to the GSA Office of 
Finance (816) 926-7356. Questions 
concerning purchase/delivery orders 
shall be directed to the agency placing 
the order. Questions regarding GSA 
billings shall be directed to the GSA 
Office of Finance at (816) 926-7037. 

j. In order to facilitate processing of 

_invoices, contractors are requested to 
include on the invoice the name and 
phone number of a person to contract 
should questions arise regarding the 
invoice. 

k. The contractor’s submission of an 
invoice constitutes a representation that 
the supplies have been delivered to a 
post office, common carrier, or point of 
first receipt by the Government; and the 
contractor agrees to replace, repair, or 
correct supplies not received at 
destination, damaged in transit, or not 
conforming to the purchase/delivery 
order. In the case of services, 
submission of the invoice means that 
required services have been 
satisfactorily performed. GSA and the 
ordering activities reserve the right to 
require proof of shipment or evidence of 
delivery/performance prior to payment. 
GSA, Office of Finance will implement 
a post payment satistically reliable 
system to validate agency receipt of - 
goods or services. 

1. Ordering activities will continue to 
resolve-delivery and other performance 
problems concerning their schedule 
orders directly with the contractors. 
When resolution of disputes remains 
unresolved, ordering activities may 
charge back billings to GSA. GSA will - 
offset claims from future payments to 
suppliers after notification. Disputes 
will continue to be resolved by the 
applicable GSA Contracting officer. 

m. Pursuant to the clause, 
Examination of Records by GSA 
(552.215-70) and FAR, Subpart 4.7, 
contractors are required to retain files, 
records, and information relevant to this 
contract, including records to support/ 
confirm shipments, deliveries, invoices, 
and to verify agencies’ purchase/ 
delivery orders, for up to 3 years after 
final payment, or as specified in Subpart 
4.705 through 4.705—3, whichever 
periods expire first. 


Cover Page Notice 
Single Payment Office 


The General Services Administration, 
Federal Supply Service is pleased to 


announce the establishment of a single 
payment office for receipt and payment 
of schedule invoices. Invoices submitted 
for payment for all orders issued under 
this Federal Supply Schedule will no 
longer be paid by the individual. 
ordering activities. Instead, GSA will be 
the single payment office for all invoices 
submitted against contracts under this 
schedule. This new single payment 
procedure relieves contractors of the 
burden of invoicing numerous billing 
offices, resulting in a reduction in 
administrative costs for contractors. See 
Clause I-FSS- , Contract 
Payment Information. 

(End of Notice) 


Industrial Funding of Schedules 
Program Payment/Billing Steps 

The following is a brief outline of the 
steps for paying and billing by the GSA 
Kansas City Finance Office: 

1. Invoices with. copies of purchase/ 
delivery orders will be accepted by GSA 
either through Electronic Data 
Interchange (EDI) or paper. 

2. Proper invoices, with. 
accompanying purchase/delivery orders 
will be entered into the Finance 
Information Network (FINET) data base. 

3. GSA will pay proper invoices 
(check or electronic fund transfer (EFT), 
at negotiated contract terms in 
accordance with the Prompt Payment 
Act. 

4. GSA will bill customer agencies for 
reimbursement. The amount billed will 
be the contractor’s published schedule 
price shown on the customer purchase/ 
delivery order. The price published in 
the schedule pricelist is based on 
adjusting the negotiated award price 
upward by 1 percent (of the awarded 
price.) This adjustment is accomplished 
by multiplying the schedule contract 
price by 1.01. (See attached example). 

5. Some data captured by GSA will be 
available to contractors and ordering 
activities via a bulletin board. such data 
will include paying and billing data 
plus a scanned image of any paper 
invoice and order in the system. It will 
also facilitate communication with the 
GSA Finance employees via electronic 
mail box or telephone for any other 
assistance needed. Access to the system 
will require identification of the user by 
vendor Tax Identification Number 
(TIN), or ordering activity paying office 
Activity Address Code (AAC), and a 
unique password. 

6. Ordering offices will continue to 
resolve delivery problems directly with 
the contractors. When resolution of 
disputes is not forthcoming, customers 
may charge back billings to GSA. GSA- 
will offset claims from future payments 
to suppliers after notification. Dispute 


will continue to be resolved by the 
applicable GSA contracting officers. 


Example 


The agency’s purchase/delivery order 
reflected the adjusted schedule price. 
The contractor’s invoice reflects the 
negotiated award price. 


Retail pricelist 

GSA negotiated discount 

GSA contract award price 

Adjusted schedule price 
shown in the authorized sched- 
ule pricelist) 

Agency purchase order price 

Contractor invoices GSA at the 
contract award price 

GSA pays contractor 

GSA bills and collects from agen- 


90.90 


90.00 
90.00 


90.90 
*GSA contract award price—$90.00x1.01 
= adjusted schedule price of $90.90. 
Dated: Desember 21, 1994. 
Nicholas M. Economou, 


Director, FSS Acquisition Management 
Center. 


[FR Doc. 94-31751 Filed 12-23-94; 8:45 am] 
BILLING CODE 6820-24-M 











DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Advisory Council for the Elimination of 
Tuberculosis: Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following council 
meeting. 


Name: Advisory Council for the 
Elimination of Tuberculosis (ACET). 

Times and Dates: 8:30 a.m.—5:30 p.m., 
January 11, 1995; 8:30 a.m.—3 p.m., January 
12, 1995. , 

Place: Corporate Square Office Park, 
Corporate Square Boulevard, Building 11, 
Room 1413, Atlanta, Georgia 30329. 

Status: Open to the public, limited only by 


_the space available. 


Purpose: This council advises and makes 
recommendations.to the Secretary of Health 
and Human Services, the Assistant Secretary 
for Health, and the Director of CDC, regarding 
the elimination of tuberculosis. Specifically, 
the council makes recommendations 
regarding policies, strategies, objectives, and 
priorities; addresses the development and 
application of new technologies; and reviews 
the extent to which progress has been made 
toward eliminating tuberculosis. 

Matters to be Discussed: Tuberculosis 
elimination progress report; development of 
technical/medical statements; tuberculosis in 
foreign-born persons; essential elements of a 
tuberculosis program; status of screening 
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statement; BCG statement; follow-up on 
program review/program evaluation 
activities; report from Director, Division of 
Tuberculosis Elimination; correctional 
facilities statement; and update on issues 
related to surveillance for tuberculosis and 
HIV. 

Agenda items are subject to change as 
priorities dictate. 

Contact Persons for More Information: 
Samuel W. Dooley, Jr., M.D., Acting ~ 
Associate Director for Science, National 
Center for Prevention Services, CDC, and 
Acting Executive Secretary, ACET, 1600 
Clifton Road, NE., Mailstop E-07, Atlanta, 
Georgia 30333, telephone 404/639-8006. 

Dated: December 19, 1994. 

William H. Gimson, 


Acting Associate Director for Policy 
Coordination Centers for Disease Control and 
Prevention (CDC). 

[FR Doc. 94—31699 Filed 12-23-94; 8:45 am] 
BILLING CODE 4163-18-M 





National Institutes of Health 


National Institute of Allergy and 


Infectious Diseases; Notice of Meeting: 


AIDS Research Advisory Committee, 
NIAID 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the AIDS 
Research Advisory Committee, National 
Institute of Allergy and Infectious 
Diseases, on February 23-24, 1995, in 
the Congressional Ballroom of the 
Marriott Hotel, 5151 Pooks Hill Road, 
Bethesda, Maryland. 

The entire meeting will be open to the 
public from 8 a.m. until recess on 
February 23, and from 8 a.m. until 
adjournment on February 24. The AIDS 
Research Advisory Committee (ARAC) 
advises and makes recommendations to 
the Director, National Institute of 
Allergy and Infectious Diseases, on all 
aspects of research on HIV and AIDS 
related to the mission of the Division of 
AIDS (DAIDS). 

The Committee will provide advice 
on scientific priorities, policy, and 
program balance at the Division level. 
The Committee will review the progress 
and productivity of ongoing efforts, and 
identify critical gaps/obstacles to 
progress. Attendance by the public will 
be limited to space available. 

Ms. Anne P. Claysmith, Executive 
Secretary, AIDS Research Advisory 
Committee, DAIDS, NIAID, NIH, Solar 
Building, Room 2B06, telephone 301— 
402-0755, will provide a summary of 
the meeting and a roster of committee 
members upon request. Individuals who 
plan to attend and need special 
assistance, such as sign language 
interpretation or other reasonable 
accommodations, should contact Ms. 
Claysmith in advance of the meeting. 


(Catalog of Federal Domestic Assistance 

Program Nos. 93.855, Immunology, Allergic 

and Immunologic Diseases Research; 93.856, 

Microbiology and Infectious Diseases 

Research, National Institutes of Health). 
Dated: December 20, 1994. 

Susan K. Feldman, 

Committee Management Officer, NIH. 

[FR Doc. 94-31763 Filed 12-23-94; 8:45 am] 

BILLING CODE 4140-1-M 





National Institute of Child Health and 
Human Development; Notice of 
Meeting of the National Advisory Child 
Health and Human Development 
Council and Subcommittee 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting and 
activities of the National Advisory Child 
Health and Human Development 
Council, January 30-31, 1995. The 
meeting will be held in Building 31, 
Conference Room 6, National Institutes 
of Health, Bethesda, Maryland. The 
meeting of the Subcommittee on 
Planning will be open on January 30. 
The Subcommittee meeting will be held 
in Building 31, Room 2A03, from 8:00 
a.m. to 9:30 a.m. to discuss program 
plans and the agenda for the next 
Council meeting. Attendance by the 
public will be limited to space available. 

The Council meeting will be open to 
the public on January 30 from 9:30 a.m. 
until 5:30 p.m. The agenda includes a 
report by the Director, NICHD, Council 
orientation presentation, and a report by 
the Demographic and Behavioral 
Sciences Branch, NICHD. The meeting 
will be open on January 31 upon 
completion of applications at 
approximately 12:30 p.m. to 
adjournment if any policy issues are 
raised which need further discussion. 

In accordance with the provision set 
forth in secs. 552b(c)(4) and 552b(c)(6), 
Title 5, U.S.C. and sec. 10(d) of Pub. L. 
92-463, the meeting of the full Council 
will be closed to the public on January 
31 from 8:00 a.m. to approximately 
12:30 p.m. for the completion of the 
review, discussion, and evaluation of 
individual grant applications. These 
applications and the discussions could 
reveal confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
the applications, disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Ms. Mary Plummer, Executive 
Secretary, NICHD, 6100 Executive 
Boulevard, Room 5E03, National 
Institutes of Health, Bethesda, Maryland 
20892, Area Code 301, 496-1485, will 
provide a summary of the meeting and 


a roster of Council members as well as 
substantive program information. 
Individuals who plan to attend the open 
session and need special assistance, 
such as sign language interpretation or 
other reasonable accommodations, 
should contact Ms. Plummer. 

(Catalog of Federal Domestic Assistance 
Program Nos. 93.864, Population Research, 
and 93.865, Research for Mothers and 
Children, National Institutes of Health.) 


Dated: December 19, 1994. 
Susan K. Feldman, 
Committee Management Officer, NIH. 
[FR Doc. 94-31764 Filed 12-23-94; 8:45 am] 
BILLING CODE 4140-01-M 





National! Institute of Mental Health; 
Notice of Meetings 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Extramural Science Advisory Board, 
NIMH, of the National Institute of 
Mental Health. 

The entire meeting will be open to the 
public for discussion of the NIMH grant 
portfolio. Attendance by the public will 
be limited to.space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
contact the contact person named below 
in advance of the meeting. 

Ms. Joanna L. Kieffer, Committee 


Management Officer, National Institute 


of Mental Health, Parklawn Building, 
Room 9-105, 5600 Fishers Lane, 
Rockville, MD 20857, Area Code 301, 
443-4333, will provide a summary of 
the meeting and a roster of committee 
members. 

Other information pertaining to the 
meetings may be obtained from the 
contact person indicated. 


Committee Name: Extramural Science 
Advisory Board, NIMH 

Contact: Andrea Baruchin, Ph.D., 
Parklawn Building, Room 17C-26, 
Telephone: 301, 443-4335 

Meeting Dates and Times: February 7, 
1995; 8:30 a.m.—5:00 p.m.; February 
8, 1995; 8:30 a.m.—adjournment 

Place: Conference Room 6, Building 31, 
National Institutes of Health, 9000 
Rockxille Pike, Bethesda, MD 20892 


(Catalog of Federal Domestic Assistance 
Program Numbers 93.126, Small Business 
Innovation Research; 93.176, ADAMHA 
Small Instrumentation Program Grants; 
93.242, Mental Health Research Grants; 
93.281, Mental Research Scientist 
Development Award and Research Scientist 
Development Award for Clinicians; 93.282, 
Mental Health Research Service Awards for 
Research Training; and 93.921, ADAMHA 
Science Education Partnership Award.) 
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Dated: December 20, 1994. 
Susan K. Feldman, 
[FR Doc. 94—31766 Filed 12-23-94; 8:45 am] 
BILLING CODE 434D-01-m 





National Institute of Menta! Health; 
Notice of Meetings 


Pursuant to Pub L. 892-463, notice is 
hereby given of the meeting of the 
National Advisory Mental Health 
Council of the National Institute of 
Mental Health for January 1995. 

The meeting will be open to the 
public, as indicated, for discussion of 
NIMH policy issues and will include 
current administrative, legislative, and 
program developments. Attendance by 
the public will be limited to space 
available. Individuals who plan io 
attend and need special assistance, such 
as sign language interpretation or other 
reasonable accommodations, should 
contact the contact person named below 
in advance of the meeting. 

In accordance with the provisions set 
forth in secs. 552b{(c){4) and 552b{c}{6), 
Title 5, U.S.C. and sec. 10(d) of Pub. L. 
92-463, a portion of the Council will be 
closed to the public as indicated below 
for the review, discussion and 
evaluation of individual grant 
applications. These applications, 
evaluations, and-the discussions could 
reveal confidential trade secrets or 
commercial property such as patentabie 
material, and personal information 
concerning individuals, the disclosure 
of which would constitute a clearly 
unwarranted invasien of personal 
privacy. 

Ms. Joanna L. Kieffer, Committee 
Management Officer, National Institute 
of Mental Health, Parklawa Building, 
Room 9-105, 5600 Fishers Lane, 
Rockville, MD 20857, Area Code 301, 
443-4333, will previde a summary of 
the meeting and a roster of committee 
members. 

Other information pertaining to the 
meetings may be obtained from the 
contact person indicated. 

Committee Name: National Advisory 
Mental.Health Council 

Contact: Carolyn Strete, Ph.D., Parklawn 
Building, Room 9-105, Telaphone: 
301, 443-3367 

Meeting Date: january 30-31, 1995 

Place: Jamaary 30—Wiison Halil, 
Building 1, National institutes of 
Health, 9000 Rockville Pike, 
Bethesda, MD 20892 

January 31—Conference Rooms D and 

E, Parklawn Building, 5500 Fishers 
Lane, Rockville, MD 20857 

Open: January 30, 9 a.m. to 5 p.m. 


Closed: january 31, 9:30 a.m. to 
adjournment 


(Catalog of Federal Domestic Assistance 
Program Numbers 93.126, Smal} Business 
Innovation Research; 93.176, ADAMHA 
Small Instrumentation Program Grants; 
93.242, Mental Health Research Grants; 
93.281, Mental Research Scientist 
Development Award and Research Scientist 
Development Award for Clinicians; 93.282, 
Mental Health Research Service Awards for 
Research Training; and 93.921, ADAMHA 
Science Education Partnership Award.) 
Dated: December 19, 1994. 
Susan K. Feldman, 
Committee Management Officer, NUH. 
[FR Doc. 94-31765 Filed 12-23-94; 8:45 amj 
BILLING CODE 4140-01-M 





Division of Research Grants; Notice of 
Closed Meetings 


Pursuant to Section 10{d) of the 
Federal Advisory Committee Act, as 
amended {5 U.S.C. Appendix 2), notice 
is hereby given of the following Division 
of Research Grants Special Emphasis 
Panels (SEPs) meetings: 
Purpose/Agenda: To review individual 
grant applications 

Name of SEP: Behavioral and 
Neurosciences 

Date: January 5, 1995 


. Time: 1:00 p.m. 


Place: NIH, Westwood Building, Room 
319A, Telephone Conference 

Contact Person: Dr. Carl Banner, 
Scientific Review Administrator, 
5333 Westbhard Ave., Room 319A, 
Bethesda, MD 20892, (301) 594— 
7606 

Name of SEP: Clinical Sciences 

Date: February-7, 1995 

Time: 5:00 p.m. 

Place: American inn, Bethesda, MD 

Contact Person: Dr. Fred Marozzi, 

_ Scientific Review Administrator, 
5333 Westbard Ave., Room 205, 
Bethesda, MD 20892, (301) 594— 
7278 

Name of SEP: Clinical Sciences 

Date: February 21, 1995 

Time: 5:00 p.m. 

Place: American Inn, Bethesda, MD 

Contact Person: Dr. Fred Marozzi, 
Scientific Review Administrator, 
5333 Westbard Ave., Room 205, 
Bethesda, MD 20892, (301) 594— 
7278 

The meetings will be closed in 

accordance with the provisions set forth 

in section 552b{c){4) and 552b(c)(6), 

Title 5, U.S.C. Applications and/or 

proposals and the discussions could 

reveal confidential trade secrets or 

commercial property such as patentable 

material and personal information 

concerning individuals associated. with 


the applications and/or proposals, the 
disclosure of which would constitute a 
clearly peerage invasion of 

ersonal priva 
This sotice ist being published less 
than 15 days prior to the meeting due 
to the urgent need to meet timing 
limitations imposed by the grant review 
cycle, 
(Catalog of Federal Domestic Assistance 
Program Nos. 93.306, 93.333, 93.337, 93.393- 
93.396, 93.837-93.844, 93.846—93.878, 
93.892, 93.893, National Institutes of Health, 
HHS) 

Dated: December 19, 1994. 

Susan K. Feldman, 
Committee Management Officer, NIH. 
[FR Boc. 94~31767 Filed 12-23-94; 8:45 amj 
BILLING CODE 4140-01-m 





Prospective Grant of Exclusive 
License: Macrophage Stimulating 
Protein 


AGENCY: National Institutes of Health, 
Public Health Service, DHHS. 
ACTION: Notice. 





SUMMARY: This is notice, in accordance 
with 35 U.S.C. 209{c)(1) and 37 CFR 
404.7{a){1}{i), that the National 
Institutes of Health (NIH), Department 
of Health and Human Services, is 
contemplating the grant of a limited 
field of use exclusive license in the 
United States to practice the invention 
embodied in U.S. Patent Number 
5,219,991, filed on September 21, 1990. 
and issued on June 15, 1993, entitled 
‘Macrophage Stimulating Protein”, to 
Toyobo Co., Ltd., having a place of 
business in Cambridge, Massachusetts: 
The patent rights in this invention have 
been assigned to the United States of 
America. 

The patent claims macrophage 
stimulating protein (MSP) and further 
relates to antibodies to MSP. It also 
claims a method of purifying MSP. 

The prospective exclusive license will 
be royalty-bearing and will comply with 
the terms and conditions of 35.U.S.C. 
209 and 37 CFR 404.7. The prospective 
exclusive license may be granted unless, 
within 60 days from the date of this 
published Notice, NIH receives written 
evidence and argument that establishes 
that the grant of the license would not 
be consistent with the requirements of 
35 U.S.C. 209 and 37 CFR 404.7. 

The field of use would be limited to 
the use of MSP as an anti-fungal agent. 
in opportunistic infections in 
immunocompromised individuals and 
against viral or mycobacterial infections. 
ADDRESSES: Requests for a copy of the 
patent applications, inquiries, 
comments and other materials relating. 
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to the contemplated license should be 
directed to: Leopold J. Luberecki, Jr., 
J.D., Technology Licensing Specialist, 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Box 13, Rockville, MD 
20852-3804. Telephone: (301) 496— 
7735, ext. 223; Facsimile: (301) 402- 
0220. Properly filed competing 
applications for a license filed in 
response to this notice will be treated as 
objections to the contemplated license. 
Only written comments and/or 
application for a license which are 
received by the NIH Office of 
Technology Transfer on or before 
February 27, 1995, will be considered. 


Dated: December 16, 1994. 
Barbara M. McGarey, 


Deputy Director, Office of Technology 
Transfer. 


[FR Doc. 94-31768 Filed 12-23-94; 8:45 am] 
BILLING CODE 4140-01-P 





Social Security Administration Privacy 
Act of 1974; Report of Altered 
Systems of Records—Revised Routine 
Use 


AGENCY: Social Security Administration 
(SSA), Department of Health and 
Human Services (HHS). 


ACTION: Revised routine use. 





SUMMARY: In accordance with the 
Privacy Act of 1974 (5 U.S.C. 
552a(e)(11); 552a(r)), we are notifying 
the public of our intent to alter an 
existing routine use of information 
maintained in four systems of records: 
The Claims Folder System, HHS/SSA/ 
OP, 09-60-0089 (routine use number 
24); the Earnings Recording and Self- 
Employment Income System, HHS/SSA/ 
OSR, 09-60-0059 (routine use number 
15); the Master Beneficiary Record, 
HHS/SSA/OSR, 09-60-0090 (routine 
use number 12); and the Master Files of 
Social Security Number (SSN) Holders 
and SSN Applications, HHS/SSA/OSR, 
09-60-0058 (routine use number 19). 
The routine use in question presently 
contains identical text in all four 
systems of records and the proposed 
modification is also identical in all four 
systems. A notice pertaining to the 
Earnings Recording and Self- 
Employment Income System was last 
published in the Federal Register at 59 
FR 62407, December 5, 1994. A notice 
pertaining to the other three systems 
identified above was last published in 
the Federal Register at 54 FR 52308, 
52309 on October 17, 1994. 

We invite public comments on this 
publication. 
DATES: We filed a report of an altered 
system of records with the Senate 


Committee on Governmental Affairs, the 
House Committee on Government 
Operations, and the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, on 
December 5, 1994. The proposed routine 
use will become effective as proposed, 
without further notice, on January 20, 
1995, unless we receive comments on or 
before that date which would warrant 
withholding the alteration from taking 
effect. 

ADDRESSES: Interested individuals may 
comment on this proposal by writing to 
the SSA Privacy Officer. The mailing 
address is 3-D—1 Operations Building, 
6401 Security Boulevard, Baltimore, 
Maryland 21235. Comments may be 
faxed to (410) 966-0869. All comments 
received will be available for public 
inspection at the above address. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Peter J. Benson, Office of Disclosure 
Policy, 6401 Security Boulevard, 
Baltimore, Maryland 21235; telephone 
(410) 965-1736. 


SUPPLEMENTARY INFORMATION: 3 
I. Discussion 


A. Background of the Proposed Routine 
Use 


Over the past 15 years, the United 
States (U.S.) has established a network 
of bilateral Social Security agreements, 
that coordinate the U.S. retirement, 
survivors and disability insurance 
(RSDI) program with the comparable 
programs of other countries. The 
agreements, commonly known in the 
U.S. as “totalization” agreements, are 
authorized by section 233 of the Social 
Security Act. Currently, the U.S. has 
totalization agreements in force with 17 
countries, including Canada and 
virtually all of Western Europe. 

One of the main purposes of the 
agreements is to help fill gaps in benefit 
protection for workers who have 
divided their careers between the U.S. 
and another country. Such workers may 
fail to qualify for Social Security 
benefits from one or both countries 
because they have not worked long 
enough to meet minimum eligibility 
requirements. Under an agreement, 
these workers may qualify for partial 
U.S. or foreign benefits based on 
“totalized”’ (i.e., combined) credits from 
both countries. 

Implementing the totalization 
agreements has required SSA to share 
certain personal information in its files 
with counterpart social security 
agencies in the other countries. 
Generally, this sharing has been limited 
to personal information needed to 
adjudicate claims for benefits under the 
agreements. 


The present wording of the four 
routine uses permits disclosure of 
personal Social Security records for 
totalization purposes, which, as 
discussed above, involves adjudication 
of claims. Consistent with section 233 of 
the Social Security Act, the 
contemplated revision would expand 
the field of allowable disclosures by 
permitting disclosure of personal 
information in SSA’s files to a foreign 
Social Security agency essentially for all 
SSA and foreign program-related 
activities in the U.S. or abroad. This 
will, in addition to the adjudication of 
claims, include those instances in 


. which SSA and a foreign country have 


entered into mutual assistance 
arrangements under a totalization 
agreement. Under a mutual assistance 
arrangement, the foreign country would 
assist SSA generally in the 
administration of its programs and SSA 
would provide reciprocal services for 
the foreign country. This would include 
post-entitlement reviews and 
redeterminations, applications for 
Social Security numbers, program and 
operational studies, integrity reviews 
and evaluations, research and statistical 
studies, and the like. It will also include 
situations where information from 
SSA’s records is needed by a foreign 
Social Security agency to implement a 
provision of an agreement other than 
adjudicating a claim for benefits. For 
example, a foreign agency may need 
information from SSA’s records to 
determine if, under the provisions of an 
agreement, a person has the right to 
make voluntary contributions to its 
Social Security system. 

The proposed revised routine use 
provides for disclosure: 

“To the Social Security agency of a 
foreign country, to carry out the purpose 
of an international Social Security 
agreement entered into between the 
United States and the other country, 
pursuant to section 233 of the Social 
Security Act.” 


B. Compatibility of the Proposed 
Routine Use 


The Privacy Act permits us to disclose 
information about individuals without 
their consent for a routine use, i.e., 
when the information will be used for 
a purpose that is compatible with the 
purpose for which we collected the 
information. The proposed routine use, 
as modified, will be compatible with the 
purposes for which SSA initially 
collected the information to be 
disclosed, since, by the nature of the 
totalization agreements the social 
security agency in the other country will 
be administering a program comparable 
to the social security program of the 
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U.S.; the totalization agreements will 
continue to require that the foreign 
agencies use the information only for 
compatible, program-related purposes. 


C. Effect of the Proposed Alteration on 
the Privacy of Individuals 


Whenever the U.S. enters into a 
totalization agreement with a foreign 
country, SSA always requires the other 
country’s assurance that appropriate 
laws of that country protect the 
confidentiality of personal data. SSA 
always considers how compatible the 
other country’s privacy laws are with 
those of the U.S. 

Unless the other country’s laws allow 
disclosure, the information which SSA 
furnishes to a foreign country’s social 
security agency under a totalization 
agreement must be kept confidential 
and, to the extent possible, used 
exclusively for implementing the 
agreement {Social Security Ruling 80-15 
and 20 CFR 404.1930). 

SSA uses information in these four 
systems for the purposes of determining 
age and other evidentiary requirements 
of individuals applying for Social 
Security benefits or Social Security 
numbers. We will continue to adhere to 
all provisions of the Privacy Act, Social 
Security Act, and other applicable laws 
in our maintenance and use of the 
information. Thus, we do not anticipate 
that any unwarranted effects on the 

_privacy of individuals will result from 
the routine use alteration proposed in 
this notice. 


Dated: December 5, 1994. 
Shirley S. Chater, 
Commissioner of Social Security. 
[FR Doc. 94-31654 Filed 12-23-94; 8:45 am} 
BILLING CODE 4190-29-M 








DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[CO-017-95-4333-00] 


Road Closure and Restrictions to Entry 
and Use 


AGENCY: Bureau of Land Management 
(BLM), interior. 


ACTION: Notice of road closure and 
restrictions to entry and use. 





SUMMARY: in order to prevent ongoing, 
unnecessary and undue degradation of 
public lands and resources, and 
pursuant to 43 CFR 8364.1, notice is 
hereby given that the following 
described public lands, in the vicinity of 
East Deuglas Creek, near the Rio Blanco/ 
Garfield County line, are closed to all 
forms of vehicular travel, except for 
specifically permitted uses: 


Sixth Principal Meridian, Colorado 
T.4S.,R.100W., - 

Sec. 31, lots 5-13, NWSE". 
T.5S.,R. 100 W., 

Sec. 6, lots 10-14, SWUNWYs, EY’NWs; 

Sec. 7, lots 5-7, E¥2NW, NEYSW%%. 
T.4S.,R. 101 W., 

Sec. 25, E¥2NE¥s, $12; 

Sec. 26, EV2EV, NWY%sNE%; 

Sec. 35, lots 2-4, NEYaNEYs, SY2NE¥a, 

SEVaNW 4, NEVY4SW Va, NV2SEM%; 

Sec. 36, lots 1-4, Nz, NYS. 

.5S., R. 101 W., 

Sec. 1, lots 5-8; 

Sec. 2, lots 5-7; 

Sec. 3, lot 6; 

Sec. 10, NEYs, EX2NWs, SW, N*2SE%, 

SEVaSEV%; 
Sec. 11, NWY%NE%, NW%, WY2SW a, 
E%SE™%, SEVsSE“%; 

Sec. 12, NE4, NEY4aNW'%4, SYzNW Vs, a 

Sec. 13, All; 

Sec. 14, NY2N¥2, SWYsNWYs, SW; 

Sec. 15, E%NEYs, NE“NW%, W22W%, 

SE%SW, SEV; 

Sec. 16, NE%, SEVaNW, S%; 

Sec. 17, SE%SEVa; 

Sec. 20, Ez, E2W2; 

Sec. 21, N'¥%, SW%, W12SE"%; 

Sec. 22, N%%; ; 

Sec. 23, NWYsaNE'%, S'12NEVs, NW¥%, 

N%2SW14, SEY4SW 4, SEM; 

Sec. 24, N'Y2NEVYs, SWY4NEMs, W2; 

Sec. 28, NWY%4NE™%, NYNW'. 
Comprising 9144.05 acres. 

Specifically permitted uses are 
limited to Bureau of Land Management 
personnel on official duties, law 
enforcement and other emergency 
personnel in the line of duty, and other 
individuals with prior written 
permission from the authorized Bureau 
officer. 

In order to prevent ongoing, 
unnecessary and undue degradation of 
public lands and resources, prevent 
hazards to the public health and safety, 
and pursuant to 43 CFR 8364.1, notice 
is hereby given that public land 
segments of the trail leaving that road 
sometimes referred to as Rio Blanco 
County Road 14, at a point lying 
approximately 4600 feet east of said 
road’s intersection with Rio Blanco 
County Road 8; and crossing the 
following described public lands, is 
hereby closed to all forms of vehicular 
travel, except snowmobiles: 


Sixth Principal Meridian, Colorado 
T 1N.,R,91 W., 

Sec. 25, lot 9; 

Sec. 36, lots 31, 32, 33, 35, 36, NEYANEYs. 

This trail enters the White River 
National Forest at a point immediately 
north of the north 1/16th corner on the 
section line between section 36, T 1 N., 
R91 W., and section 31, T. 1 N., R. 90 
W. That segment of graveled access road 
crossing the southwestern portion of the 
above-noted NE%4NE% of section 36, 
which provides vehicular access to 


adjacent private property, is not 
included in this closure. 

The above closures are temporary, 
and are intended to prevent further 
resource damage, and/or adverse 
impacts to public health and safety, 
pending review under criteria to be 
developed in the forthcoming White 
River Resource Management Plan. 
EFFECTIVE DATE: These closures and 
restrictions shall be effective December 
27, 1994, and will remain in effect until 
rescinded or modified by the authorized 
officer. 

FOR FURTHER INFORMATION CONTACT: 
Vern Rholi, Lead Realty Specialist, or 
William Hill, Acting Area Manager, 
BLM, White River Resource Area, P.O. 
Box 928, Meeker, Colorado 81641, (303) 
878-3601. 


Dated: December 14, 1994. 
B. Curtis Smith, 
Area Manager. 
{FR Doc. 94—31669 Filed 12-23-94; 8:45 am] 
BILLING CODE 4310-JB-M 





Fish and Wildlife Service 


Availability of Draft Recovery Ptan 
Revision for the Florida Manatee for 
Review and Comment 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of document availability. 


SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces the 
availability for public review of a 
technical/agency draft recovery pian: 
the second revision of the Florida 
manatee (Trichechus manatus 
latirostris) Recovery Plan. 

The Service solicits review and 
comment from the public on this pian. 
DATES: Comments on the draft recovery 
plan revision must be received on or 
before February 27, 1995 to receive 
consideration by the Service. 
ADDRESSES: Persons wishing to review 
the draft recovery plan may obtain a 
copy by contacting the Florida State 
Administrator, Jacksonville Field Office, 
U.S. Fish and Wildlife Service, 6620 
South Point Dr., South, Suite 310, 





Jacksonville, Florida 32216 (Telephone: 


904-232-2580). Written comments and 
materials regarding the plan should be 
addressed to David J. Wesley, Florida 
State Administrator, at the above 
Jacksonville, Florida address. Comments 
and materials received are available 
upon request for public inspection, by 
appointment, and during normal 
business hours at the abave 
Jacksonville, Florida address. 

FOR FURTHER INFORMATION CONTACT: 
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Robert O. Turner, Manatee Coordinator 
at the Jacksonville, Florida, address 
(Telephone: 904-232-2580). 


SUPPLEMENTARY INFORMATION: 
Background 


Restoring endangered or threatened 
animals and plants to the point where 
they are again secure self-sustaining 
’ members of their ecosystems is a 
primary goal of the Service’s 
endangered species program. To help 
guide the recovery effort the Service is 
working to prepare recovery plans for 
most of the listed species native to the 
United States. Recovery Plans describe 
actions necessary for the conservation of 
the species, establish criteria for the 
recovery levels for downlisting or 
delisting them, and estimate time and 
cost for implementing the recovery 
measures needed. 

The Endangered Species Act of 1973 
(Act), as amended (16 U.S.C. 1531 et 
seq.) requires the develepment of 
recovery plans for listed species unless 
such a plan would not promote the 
conservation of a particular species. 
Section 4(f} of the Act, as amended in 
1988, requires that public notice, and an 
opportunity for public review and 
comment be provided during recovery 
plan development. The Service will 
consider all information presented 
during a public comments period prior 
to approval of each new or revised 
recovery plan. The Service and other 
Federal agencies will take these 
comments into account in the course of 
implementing approved recovery plans. 

The Florida Manatee, a subspecies of 
the West Indian manatee, was originally 
listed under the Endangered Species Act 
on March 11, 1967. The Service 
developed an initial recovery plan for 
manatees in 1980. The 1980 plan 
focused primarily, but not exclusively, 
on manatees in Florida. In 1986 the 
Service adopted a separate Recovery 
Plan for manatees in Puerto Rico. To 
reflect new information and planning 
needs for manatees in Florida, the 
Service revised the original plan in 1989 
focusing exclusively on Florida’s 
manatees. The revised plan covered a 
five-year planning period ending in 
Fiscal Year 1994. In view of progress 
since 1989 and planning needs beyond 
1994, the Service is once again updating 
and revising the plan. 

West Indian manatees are also 
protected under the Marine Mammal 
Protection Act of 1972, as amended (16 
U.S.C. 1461 ef seq.}. This Act establishes 
the objective of continued maintenance 
of the health and stability of marine 
ecosystems, and whenever consistent — 
with this primary objective, obtaining 


and maintaining optimum sustainable 
populations of marine mammals. It also 
establishes a moratorium, with certain 
exceptions, om harassing, hunting, 
capturing, killing, or attempting to. 
harass, hunt, capture, or kill any marine 
mainmal. Section 115(b) requires that 
conservation plans be developed for 
marine mammals, including West 
Indian manatees, considered “depleted” 
under the Act. The purpose of 
conservation plans is to identify actions 
needed to restore species or populations 
to optimum sustainable population 
levels as defined under the Act. The 
revised recovery plan meets this 
planning requirement. 

The Flori manatee is found 
primarily in coastal areas of Florida and 
southeast Georgia, although individuals 
range seasonally westward into 
Alabama, Mississippi, and Louisiana on 
the Gulf coast and north through the 
Carolinas, into Virginia and Chesapeake 
Bay along the east coast. 

Manatees are large aquatic herbivores 
that feed opportunistically on a wide 
variety of submerged, floating, and 
emergent vegetation in marine and 
freshwater habitats. This includes 
seagrasses, emergent vascular plants, 
benthic algae, and various floating 
plants. Shallow grass beds with ready 
access to deep channels are preferred 
feeding areas. Manatees frequent canals, 
creeks, embayments, and lagoons, 
particularly near the mouths of coastal 
rivers and sloughs, for feeding, resting, 
cavorting, mating, and calving. 

When ambient water temperatures 
drop below 20 °C (68 °F) in autumn and 
winter, manatees aggregate at natural or 
artificial warm water refuges or move to 
southern Florida. Most artificial refuges 
are created by warm water outfalis at 
power plants or paper mills. Large 
winter aggregations of 50 or more 
animals occur at these sites in central 
and southern Florida, and several 
smaller aggregations with 15 or fewer 
animals in northern Florida and 


southern Georgia on the east coast. The - 


northernmost refuge used regularly on 
the west coast is at Crystal River. Most 
manatees utilize the same warm water 
refuges each year. Some individuals use 
different refuges from year to year while 
others use two or more refuges during 
the same winter. 

During summer months, manatees 
may be found almost anywhere in 
Florida where water depths are greater 
than 1-2 meters. They normally occur 
alone or in pairs, although interacting 
groups of five to ten animals are not 
unusual (in mating herd situations, for 
example). 

Efforts have been made to develop a 
reliable estimate of manatee abundance 


in Florida. When conditions are 
favorable a statewide aerial count of 
manatees at significant aggregation sites 
is conducted following winter cold 
fronts, to assure the greatest likelihood 
that as many individual manatees as 
possible will be at these sites. The 
highest single-day count of manatees 
from a statewide aerial survey is 1,856 
animals in January 1992. 


The long-term survival of manatees in 
Florida is uncertain. Known mortality, 
which averaged over 170 animals per 
year between 1988 and 1992, is more 
than double what it was im the late 
1970s. Because of current population 
size estimates and the species’ relatively 
low reproductive rate (manatees 
produce only a single calf every 2.5-5 
years per mature female), present 
mortality may exceed the populations’ 
ability to produce new animals. The 
major threats to Florida manatees are 
collisions with watercraft, which 
account for about 25 percent of known 
manatee deaths in Florida annually, and 
destruction and degradation of habitat 
caused by widespread development 
throughout much of the species’ Florida 
range. 

Data on manatee mortality in the 
Southeastern U.S. has been collected 
since 1974 and indicates a clear increase 
in manatee deaths. over the last 15 years. 
Although both natural and human- 
related causes are significant 
components of manatee mortality, most 
of the increase in mortality can be 
attributed to increases in watercraft- 
related deaths and perinatal deaths. 


A prominent cause of natural 
mortality in some years in cold stress. 
Following a severe winter cold spell in 
1989, 46 manatee carcasses whose death 
was attributed to cold stress were 
recovered. Significant mortality from 
exposure to cold also occurred in the 
winters of 1977, 1981, and 1984. 


The revised plan is based on 
recommendations of the Florida 
Manatee Recovery Team. 


Public Comments Solicited 


The Service solicits written comments 
on the revised recovery plan described. 
All comments received by the date 
specified will be considered prior to the 
approval of the plan. 

Authority: The authority for this action is 
section 4ff} of the Endangered Species Act, 
16 U.S.C. 15336ff. 


David J. Wesley, 

Florida State Administrator. 

[FR Doc. 94—31737 Filed 12-23-94; 8:45 am 
BILLING CODE 4310-65-M 
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Endangered and Threatened Species 
Permit Applications 


AGENCY: Fish and Wildlife, Interior. 


ACTION: Notice of receipt of applications. 





The following applicants have 
applied for a permit to conduct certain 
activities with endangered species. This 
notice is provided pursuant to section 
10(c) of the Endangered Species Act of 
1973, as amended (16 U.S.C. 1531, et 
seq.). 

Permit No. PRT-795286 ; 
Applicant: Dr. Amadeo M. Rea, San 
Diego, California 

The applicant requests a permit to 
take (harass by nest monitoring) the 
least Bell’s vireo (Vireo bellii pusillus) 
throughout the range of the species in 
southern California to monitor nest 
success for the purpose of enhancement 
of the survival of the species. 

Permit No. PRT-—797267 
Applicant: H. T. Harvey & Associates, 
Alviso, California 

The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the 
conservancy fairy shrimp (Branchinecta 
conservatio), longhorn fairy shrimp 
(Branchinecta longiantenna), and vernal 
pool tadpole shrimp (Lepidurus 
packardi) in vernal pools throughout 
the species’ range in California to 
determine presence or absence of the 
species and conduct vernal pool 
community studies for the purpose of 
enhancement of survival of the species. 
Permit No. PRT-—797266 
Applicant: Dr. Douglas Alexander, 

Chico, California 

The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the 
conservancy fairy shrimp (Branchinecta 
conservatio) and vernal pool tadpole 
shrimp (Lepidurus packardi) in vernal 
pools throughout the species’ range in 
California to determine presence or 
absence of the species and to conduct 
population, behavior, life history, and 
genetic studies on the species for the 
purpose of scientific research and 
enhancement of survival of the species. 
Permit No. PRT-—787265 
Applicant: Harland Bartholomew & 

Associates, Sacramento, California 

The applicant requests amendment of 
their permit to include take (harass by 
survey, collect and sacrifice voucher 
specimens) of the conservancy fairy 
shrimp (Branchinecta conservatio), 
longhorn fairy shrimp (Branchinecta 
longiantenna), Riverside fairy shrimp 
(Streptocephalus wootoni), and vernal 
pool tadpole shrimp (Lepidurus 


packardi) in vernal pools throughout 
the species’ range in California to 
determine presence or absence of the 
species for the purpose of enhancement 
of survival of the species. 
Permit No, PRT—797262 
Applicant: Ms. Tracy Erwin, Davis, 
California 
The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the 
conservancy fairy shrimp (Branchinecta 
conservatio), longhorn fairy shrimp 
(Branchinecta longiantenna), and vernal 
pool tadpole shrimp (Lepidurus 
packardi) in vernal pools throughout 
the species’ range in northern California 
to determine presence or absence of the 
species for the purpose of enhancement 
of survival of the species. 
Permit No. PRT-797259 
Applicant: Mr. Chris Wilcox, Davis, 
California 
The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the 
conservancy fairy shrimp (Branchinecta 
conservatio), longhorn fairy shrimp 
(Branchinecta longiantenna), and vernal 
pool tadpole shrimp (Lepidurus 
packardi) in vernal pools in Great 
Valley Grasslands State Park, Merced 
County, California to conduct 
population studies for the purpose of 
scientific research and enhancement of 
survival of the species. 
Permit No. PRT-—797251 
Applicant: Dr. Michael Baad, 
Sacramento, California 
The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the vernal 
pool tadpole shrimp (Lepidurus 
packardi) in vernal pools throughout 
the species’ range in California to 
conduct community studies and 
population monitoring for the purpose 
of scientific research and enhancement 
of survival of the species. 
Permit No. PRT-—797226 
Applicant: Strange Aquatic Resources, 
Wilseyville, California 
The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the 
conservancy fairy shrimp (Branchinecta 
conservatio), longhorn fairy shrimp 
(Branchinecta longiantenna), and vernal 
pool tadpole shrimp (Lepidurus 
packardi) in vernal pools throughout 
the species’ range in central and 
northern California to determine 
presence or absence of the species for 
the purpose of enhancement of survival 
of the species. 
Permit No, PRT-797228 
Applicant: Dr. Martin Brittan, Folsom, 
California 


The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the 
conservancy fairy shrimp (Branchinecta 
conservatio), longhorn fairy shrimp 
(Branchinecta longiantenna), and vernal 
pool tadpole shrimp (Lepidurus 
packardi) in vernal pools throughout 
the species’ range in central and 
northern California to determine 
presence or absence of the species for 
the purpose of enhancement of survival 
of the species. 

Permit No. PRT-797229 

Applicant: San Joaquin County 
Mosquito and Vector Control, 
Stockton, California 

The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the 
conservancy fairy shrimp (Branchinecta 
conservatio), longhorn fairy shrimp 
(Branchinecta longiantenna), and vernal 
pool tadpole shrimp (Lepidurus 
packardi) in vernal pools in San Joaquin 
County, California to determine 
presence or absence of the species and 
to conduct vernal pool community 
studies for the purpose of enhancement 
of survival of the species. 

Permit No, PRT-797230 

Applicant: Sacramento Yolo Mosquito 
and Vector Control District, Elk 
Grove, California 

The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the vernal 
pool tadpole shrimp (Lepidurus 
packardi) in vernal pools in Sacramento 
County, California to determine 
presence or absence of the species and 
to conduct vernal pool community and 
phenological studies for the purpose of 
enhancement of survival of the species 
and scientific research. 

Permit No; PRT-797231 
Applicant: Dr. Richard L. Bottorff, South 
Lake Tahoe, California 

The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the 
conservancy fairy shrimp (Branchinecta 
conservatio), longhorn fairy shrimp 
(Branchinecta longiantenna), and vernal 
pool tadpole shrimp (Lepidurus 
packardi) in vernal pools throughout 
the species’ range in California to 
determine presence or absence of the 
species for the purpose of enhancement 
of survival of the species. 

Permit No. PRT-6677215 
Applicant: Western Ecological Services 
Company, Inc., Novato, California 

The applicant requests amendment of 
their permit to include take (harass by 
survey, collect and sacrifice voucher 
specimens) of the conservancy fairy 
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- shrimp (Branchinecte conservatio), 
longhorn fairy shrimp (Branchinecta 
longiantennea), Riverside fairy shrimp 
(Streptocephalus wootoni}, and vernal 
pool tadpole shrimp (Lepidurus 
packardi) in vernal pools throughout 
the species’ range in California to 
determine presence or absence of the 
species for the purpose of enhancement 
of survival of the species. 
Permit No. PRT—797232 
Applicant: KAS Consultants, Visalia, 
California 
The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens} the 
conservancy fairy shrimp (Branchinecta 
conservatio}, longhorn fairy shrimp 
(Branchinecta longiantenna), and vernal 
pool tadpole shrimp (Lepidurus 
packard?) in vernal pools throughout 
the species’ range in central California 
to determine presence or absence of the 
species and to conduct vernal pool 
community studies for the purpose of 
enhancement of survival of the species 
and scientific research. 
Permit No. PRT-—797233 
Applicant: Entomological Consulting 
Services, Pleasant Hill, California 
The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the 
conservancy fairy shrimp (Branchinecta 
conservatio}, longhorn fairy shrimp 
(Branchinecta longiantenna), Riverside 
fairy shrimp (Streptocephalus wootoni), 
and vernat pool tadpole shrimp 
(Lepidurus packard)) in vernal pools 
throughout the species’ range in 
California to determine presence or 
absence of the species for the purpose 
of enhancement of survival of the 
species. 
Permit No. PRT-—797234 
Applicant: LSA Associates, Inc., Point 
Richmond, California 
The applicant requests a permit to 
take (harass by survey, collect and 
sacrifice voucher specimens) the 
conservancy fairy shrimp (Branchinecta 
conservatio), longhorn fairy shrimp ~ 
(Branchinecta longiantenna), Riverside 
fairy shrimp (Streptocephalus wooteni), 
and vernal pool tadpole shrimp 
(Lepidurus packard} in vernal pools 
throughout the species’ range in 
California to determine presence or 
absence of the species for the purpose 
_ of enhancement of survival of the 
species. 
Permit No. PRT—769304 
Applicant: Halstead and Associates, 
Clovis, California 
The applicant requests amendment of 
their permit to include take (harass by 
survey, collect and sacrifice voucher 


specimens) of the conservancy fairy 
shrimp (Branchinecta conservatio}, 
longhorn fairy shrimp (Branchinecta 
longiantenna), and verna} pool tadpole 
shrimp (Lepidurus packardi) in vernal 
pools throughout the species’ range in 
central California to determine presence 
or absence of the species for the purpose 
of enhancement of survival of the 
species. 
Permit No. PRT—796835 
Applicant: Thomas E. Kucera, Berkeley, 
California 

The applicant requests a permit to 
take (trap, mark and release} the salt 
marsh harvest mouse (Reithrodontomys 
raviventris) throughout the range of the 
species in California to determine 
presence or absence of the species and 
to conduct population studies for the 
purpose of enhancement of survival of 
the species and scientific research. 
DATES: Written comments on the permit 
applications must be received on or 
before January 26, 1995. 
ADDRESSES: Written data or comments 
should be submitted to the Chief, 
Division of Consultation and 
Conservation Planning, Ecological 
Services, U.S. Fish and Wildlife Service, 
911 N.E. 11th Avenue, Portland, Oregon 
97232-4181. Please refer to the 
respective permit number for each 
application when submitting comments. 
FOR FURTHER INFORMATION CONTACT: 
Documents and other information 
submitted with these applications are 
available for review, subject to the 
requirements of the Privacy Act and 
Freedom of Information Act, by any 
party who submits a written request for 
a copy of such documents, within 30 
days of the date of publication of this 
notice, to the following office: Division 
of Consultation and Conservation 
Planning, Ecological Services, U.S. Fish 
and Wildlife Service, 911 N.E. 11th 
Avenue, Portland, Oregon 97232-4181. 
Telephone: 503-231-2063; FAX: 503— 
231-6243. Please refer to the respective 
permit number for each application 
when requesting copies of documents. 

Dated: December 19, 1994. 
Thomas Dwyer, 


Deputy Regional Director, Region 1, Portland, 
Oregon. 


[FR Doc. 94-31735 Piled 12-23-94; 8:45 am} 


BILLING CODE 4310-55-P 





[PRT-797457} 


Receipt of Application{s) for Permit 


The following applicant has applied 
for a permit to conduct certain activities 
with endangered species. This notice is 
provided pursuant to Section 10(c} of 


the Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531, et seq.) 
Applicant: Dr. Clark Hubbs, 
of Zoology, University of Texas, 
Austin, Texas 

The applicant requests a permit to 
include take activities for Big Bend 
Gambusia (Gambusia gaigei), Clear 
Creek Gambusia (Gambusia heterochir), 
Pecos Gambusia (Gambusia nobilis}, and « 
Gila Topminnow (Poeciliopsis 
occidentalis) for the purpose of 
scientific research and enhancement of 
propagation and survival of the species 
as prescribed by Service recovery 
documents. 

ADDRESSES: Written data or comments 
should be submitted to the Assistant 
Regional Director, Ecological Services, 
U.S. Fish and Wildlife Service, P.O. Box 
1306, Albuquerque, New Mexico 87103, 
and must be received by the Assistant 
Regional Director within 30 days for the 
date of this publication. 

Documents and other information 
submitted with this application are 
available for review, subject to the 
requirements of the Privacy Act and 
Freedom of Information Act, by any 
party who submits a written request for 
a copy of such decuments to the above 
office within 30 days of the date of 
publication of this notice. (See 
ADDRESSES above.} 

James A. Young, 

Acting Regional Director, Region 2, 
Albuquerque, New Mexico. 

[FR Doc. 94—31732 Filed 12-23-94; 3:45 am} 
BILLING CODE 4310-55- 





Availability of an Environmental 
Assessment/Habitat Conservation Pian 
and Receipt of an Application for an 
Incidental Take Permit for 
Construction of a Single Family 
Residence at Lot 37, Section 4, Biock 
D, Jester Point 2, Austin, Travis 
County, TX 


AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice. 


SUMMARY: Richard }. Smith {Applicant} 
has applied to the Fish and Wildlife 
Service (Service) for an incidental take 
permit pursuant to Section 10({a) of the 
Endangered Species Act (Act}. The 
Applicant has been assigned Permit 
Number PRT-787880. The requested 
permit, which is for a period of 5 years, 
would authorize the incidental take of 
the endangered golden-cheeked warbler 
(Dendroica chrysoparia}. The proposed 
take would occur as a result of the 
construction of a single family residence 
at Lot 37, Section 4, Block D, Jester 
Point 2, Travis County, Texas. 
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The Service has prepared an 
Environmental Assessment/Habitat 
Conservation Plan (EA/HCP) for the 
incidental take application. A 
determination of jeopardy to the species 
or a Finding of No Significant Impact 
(FONSI) will not be made before 30 days 
from the date of publication of this 
notice. This notice is provided pursuant 
to Section 10(c) of the Act and National 
Environmental Policy Act regulations 
(40 CFR 1506.6). 

DATES: Written comments on the 
application and EA/HCP should be 
received on or before January 26, 1995. 
ADDRESSES: Persons wishing to review 
the application may obtain a copy by 
writing to the Assistant Regional 
Director, Ecological Services, U.S. Fish 
and Wildlife Service, P.O. Box 1306, 
Albuquerque, New Mexico 87103. 
Persons wishing to review the EA/HCP 
may obtain a copy by contacting Joseph 
E. Johnston, Ecological Services Field 
Office, 10711 Burnet Road, Suite 200, 
Austin, Texas 78758 (512/490-0063). 
Documents will be available for public 
inspection by written request, by 
appointment only, during normal 
business hours (8:00 to 4:00) at the 
Southwest Regional Office, Division of 
Endangered Species/Permits, U.S. Fish 
and Wildlife Service, P.O. Box 1306, 
Albuquerque, New Mexico 87103, or the 
Ecological Services Field Office (9:00 to 
4:30), U.S. Fish and Wildlife Service, 
10711 Burnet Road, Suite 200, Austin, 
Texas 78758. Written data or comments 
concerning the application should be 
submitted to the Acting Field 
Supervisor, Ecological Services Field 
Office, Austin, Texas (see ADDRESSES 
above). Please refer to Permit Number 
PRT-787880 when submitting 
comments. 

FOR FURTHER INFORMATION CONTACT: 
Joseph E. Johnston at the above Austin 
Ecological Service Field Office. 
SUPPLEMENTARY INFORMATION: Section 9. 
of the Act prohibits the ‘‘taking”’ of 
endangered species such as the golden- 
cheeked warbler. However, the Service, 
under limited circumstances, may issue 
permits to take endangered wildlife 
species incidental to, and not the 
purpose of, otherwise lawful activities. 
Regulations governing permits for 
endangered species are at 50 CFR 17.22. 

Richard J. Smith plans to construct a 
single family residence at Lot 37, 
Section 4, Block D, Jester Point 2 
Subdivision, Travis County, Texas. This 

~ action.will eliminate one half acre of, 
and indirectly impact one additional 
acre of golden-cheeked warbler habitat. 
The applicant proposes to compensate 
tor this incidental take of golden- 
cheeked warbler habitat by placing 


$2,000 into the City of Austin Balcones 
Canyonlands Conservation Fund to 
acquire/manage lands for the 
conservation of the golden-cheeked 
warbler. 

Alternatives to this action were 
rejected because selling or not 
developing the subject property with 
federally listed species present was not 
economically feasible. 

James A. Young, 

Acting Regional Director, Region 2, 
Albuquerque, New Mexico. 

{FR Doc. 94-31734 Filed 12—23-—94; 8:45 am] 
BILLING CODE 4310-65- 





Availability of an Environmental 
Assessment/Habitat Conservation Pian 
and Receipt of an Application for an 
incidental Take Permit for 
Construction of a Single Family 
Resident at Lot 6 Lake Georgetown 
Estates !l Subdivision, Williamson 
County, TX 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice. 





SUMMARY: Kenneth G. Townsend 
(Applicant) has applied to the Fish and 
Wildlife Service (Service) for an. 
incidental take permit pursuant to 
Section 10(a) of the Endangered Species 
Act (Act). The Applicant has been 
assigned Permit Number PRT-—795603. 
The requested permit, which is for a 
period of 10 years, would authorize the 
incidental take of the endangered 
golden-cheeked warbler (Dendroica 
chrysoparia). The proposed take would 
occur as a result of the construction of 
a single family residence at Lot 6 Lake 
Georgetown Estates II Subdivision, 
Williamson County, Texas. 

The Service has prepared an 
Environmental Assessment/Habitat 
Conservation Plan (EA/HCP) for the 
incidental take application. A 
determination of jeopardy to the species 
for a Finding of No Significant Impact 
(FONSI) will not be made before 30 days 
from the date of publication of this 
notice. This notice is provided pursuant 
to Section 10(c) of the Act and National 
Environmental Policy Act regulations 
(40 CFR 1506.6). 

DATES: Written comments on the 
application and EA/HCP should be 
received on or before January 26, 1995. 


. ADDRESSES: Persons wishing to review 


the application may obtain a copy of 
writing to the Assistant Regional 
Director,.Ecological Services, U.S. Fish 
and Wildlife, P.O. Box 1306, 
Albuquerque, New Mexico 87103. 
Persons wishing to review the EA/HCP 
may obtain a copy by contacting Joseph 


E. Johnston, Ecological Services Field 
Office, U.S. Fish and Wildlife Service, 
10711 Burnet Road, Suite 200, Austin, 
Texas 78758. Documents will be 
available for public inspection by 
written request, by appointment only, 
during normal business hours (8:00 to 
4:00) at the Southwest Regional Office, 
Division of Endangered Species/ 
Permits, Ecological Services, U.S. Fish 
and Wildlife Service, P.O. Box 1306, 
Albuquerque, New Mexico 87103, or the 
Ecological Services Field Office (9:00 to 
4:30), U.S. Fish and Wildlife Service, 
10711 Burnet Road, Suite 200, Austin, 
Texas 78758. Written data or comments 
concerning the application should be 
submitted to the Acting Field 
Supervisor, Ecological Services Field 
Office, Austin, Texas (see ADDRESS 
above). Please refer to Permit Number 
PRT-795603 when submitting 
comments. } 


FOR FURTHER INFORMATION CONTACT: 


Joseph E. Johnston at the above 
Ecological Services Field Office address. 


SUPPLEMENTARY INFORMATION: Section 9 
of the Act prohibits the ‘‘taking”’ of 
endangered species such as the golden-’ 
cheek warbler. However, the Service, 
under limited circumstances, may issue 
permits to take endangered wildlife 
species incidental to, and not the 
purpose of, otherwise lawful activities. 
Regulations governing permits for 
endangered species are at 50 CFR 17.22. 


The Applicant plans to construct a 
single family residence at Lot 6 Lake 
Georgetown Estates II Subdivision, 
Williamson County Texas. This action 
will directly eliminate less than one-half 
acre of and indirectly impact less than 
one additional acre of golden cheeked 
warbler habitat. The application 
proposes to compensate for this 
incidental take of golden-cheeked 
warbler habitat by placing $2,000 into 
the City of Austin Balcones 
Canyonlands Conservation Fund to 
acquire/manage lands for the 
conservation of the golden-cheeked 
warbler. 

The Applicant considered four 
alternatives but rejected three of them 
because they were not economically 
viable. 

James A. Young, 

Acting Regional Director, Region 2. 
Albuquerque, New Mexico. 

[FR Doc. 94-31733 Filed 12-23-94; 8:45 am] 
BILLING CODE 4310-55-M , 
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DEPARTMENT OF JUSTICE 


Notice of Lodging of Consent Decree 
Pursuant to the Comprehensive 
Environmental Response 
Compensation and Liability Act 


In accordance with Departmental 
policy, notice is hereby given that a 
proposed consent decree in United 
States v. Carolina Chemicals, Inc., Civil 
Action No. 3:93-2894—21, was lodged 
on December 14, 1994 with the United 
States District Court for the District of 
South Carolina, Columbia Division in 
connection with Carolina Chemicals, 
Inc. Superfund Site in West Columbia, 
South Carolina. Under the consent 
decree the United States will recover 
$5,631,000.00 from the following 
defendants: Hercules Incorporated, Eli 
Lilly and Company, The Boots Company 
(USA), Inc., Nor-Am Chemical 
Company, Norfolk Southern Railway 
Company, Richland-Lexington Airport 
District, Shell Oil Company, Ciba-Geigy 
Corporation and Mr. James T. Wilds, Jr. 


The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Attorney 
General for the Environment and 
Natural Resources Division, Department 
of Justice, Washington, D.C. 20530, and 
should refer to United States v. Carolina 
Chemicals, Inc., DOJ Ref. #90—112-859. 


The proposed consent decree may be 
examined at the office of the United 
States Attorney, 1441 Main Street, Suite 
500, Columbia, South Carolina (803) 
929-3000; the Region IV Office of the 
Environmental Protection Agency, 345 
Courtland Street, Atlanta, Georgia 
30365; and at the Consent Decree 
Library, 1120 G Street, N.W., 4th Floor, 
Washington, D.C. 20005, (202) 624- 
0892. A copy of the proposed consent 
decree may be obtained in person or by 
mail from the Consent Decree Library, 
1120 G Street, N.W., 4th Floor, 
Washington, D.C. 20005. In requesting a 
copy please refer to the referenced case 
and enclose a check in the amount of 
$6.25 (25 cents per page reproduction 
costs), payable to the Consent Decree 
Library. 

John C. Cruden, 

Chief, Environmental Enforcement Section, 
Environment and Natural Resources Division. 
|FR Doc. 94—31667 Filed 12-23-94; 8:45 am] 
BILLING CODE 4410-01-M 


Notice of Lodging of Consent Decree 


. Pursuant to the Comprehensive 


Environmental Response, 
Compensation, and Liability Act 


In accordance with Departmental 
policy, 28 CFR 50.7 and 42 U.S.C. 
9622(d)(2), notice is hereby given that a 
proposed consent decree in United 
States v. Lockheed Corp., Civil Action 
No. C-94—1823, was lodged on 
December 8, 1994 with the United 
States District Court for the Western 
District of Washington. The complaint 
alleges claims arising out of the release 
of hazardous substances into soil and 
groundwater at the Lockheed Operable 
Unit of the Harbor Island Superfund 
Site in Seattle, Washington. The 
proposed decree provides for cleanup of 
the site, at an estimated costs of $3 
million as well as reimbursement of past 
and future costs incurred by the U.S. 
Environmental Protection Agency with 
respect to the site. 


The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Attorney 
General for the Environment and 
Natural Resources Division, Department 
of Justice, Washington, D.C. 20530, and 
should refer to United States v. 
Lockheed Corp., DOJ #90—11-2-970. 


The proposed consent decree may be 
examined at the office of the United 
States Attorney, 3600 Seafirst Plaza, 800 
Fifth Avenue, Seattle, Washington; the 
Region 10 Office of the Environmental 
Protection Agency, 1200 Sixth Avenue, 
Seattle, Washington and at the Consent 
Decree Library, 1120 G Street, N.W., 4th 
Floor, Washington, D.C. 20005, (202) 
624-0892. A copy of the proposed 
consent decree may be obtained in 
person or by mail from the Consent 
Decree Library, 1120 G Street, N.W., 4th 
Floor, Washington, D.C. 20005. In 
requesting a copy please refer to the 
referenced case and enclose a check in 
the amount of $34.00 payable to the 
Consent Decree Library. 

Joel Gross, 
Acting Chief, Environmental Enforcement 


Section, Environment and Natural Resources 
Division. 


- [FR Doc. 94-31668 Filed 12-23-94; 8:45 am] 


BILLING CODE 4410-01-M 


Drug Enforcement Administration 
[DEA No. 125F] 


Controlled Substances: Established 
Revised 1994 Aggregate Production 
Quota 


AGENCY: Drug Enforcement 
Administration (DEA), Justice. 
ACTION: Notice of a final revised 
aggregate production quota for 1994. 





SUMMARY: The interim notice (59 FR 
54629, November 1, 1994) which 
established a revised 1994 aggregate 
production quota for morphine, a 
Schedule II controlled substance, as 
required under the Controlled 
Substances Act (CSA) (21 U.S.C. 826), is 
adopted without change. 

EFFECTIVE DATE: This order is effective 
upon December 27, 1994. 

FOR FURTHER iNFORMATION CONTACT: 
Howard McClain, Jr., Chief, Drug & 
Chemical Evaluation Section, Drug 
Enforcement Administration, 
Washington, D.C. 20537, Telephone: 
(202) 307-7183. 

SUPPLEMENTARY INFORMATION: Section 
306 of the Controlled Substances Act 
(21 U.S.C. 826) requires the Attorney 
General to establish aggregate 
production quotas for controlled 
substances in Schedules I and II each 
year. This responsibility has been 
delegated to the Administrator of the 
DEA pursuant to Section 0.100 of Title 
28 of the Code of Federal Regulations. 
The Administrator, in turn, has 
redelegated this function to the Deputy 
Administrator pursuant to 59 FR 23637 
(May 6, 1994). 

On November 1, 1994, an interim 
notice establishing a revised 1994 
aggregate production quota for 
morphine was published in the Federal 
Register (59 FR 54629). All interested 
persons were invited to comment on or 
object to this proposed aggregate 
production quota on or before December 
1, 1994. No comments or objections 
were received. The interim notice is 
adopted without change. 

The Office of Management and Budget 
has determined that notices of aggregate 
production quotas are not subject to 
centralized review under Executive 
Order 12866. This action has been 
analyzed in accordance with the 
principles and criteria contained in 
Executive Order 12612, and it has been 
determined that this matter does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The Deputy Administrator hereby 
certifies that this.action will have no 
significant impact upon small entities 
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whose interests must be considered 
under the Regulatory Flexibility Act, 5 
U.S.C. 601, et seq. The establishment of 
annual aggregate production quotas for 
Schedules I and Ii controlled substances 
is mandated by law and by international 
treaty obligations. While aggregate 
production quotas are of primary 
importance to large manufacturers, their 
impact upon small entities is neither 
negative nor beneficial. Accordingly, the 
Deputy Administrator has determined 
that this action does not require a 
regulatory flexibility analysis. 

herefore, under the authority vested 
in the Attorney General by Section 306 
of the Controlled Substances Act of 
1970 (21 U.S.C. 826), delegated to the 
Administrator of the DEA by Section 
0.100 of Title 28 of the Code of Federal 
Regulations, and redelegated to the 
Deputy Administrator, pursuant to 59 
FR 23637 (May 6, 1994), the Deputy 
Administrator hereby orders that the 
1994 revised aggregate production quota 
for morphine, expressed in grams of 
anhydrous base, be established as 
follows: : 





Established revised 


Basic class 1984 quota (in grams) 








Morphine 7,800,000 





Dated: December 20, 1994. 
Stephen H. Greene, 
Deputy Administrator. 
[FR Doc. 94-31646 Filed 12-23-94; 8:45 am| 
BILLING CODE 4410-09-™ 








DEPARTMENT OF LABOR 
Employment and Training 
Administration 

[TA-W-29,887] 

Baxter Healthcare Corporation, 


Kingstree, SC; Notice of Revised 
Determination on Reconsideration 


On December 7, 1994, the Department 
issued. an Affirmative Determination 


Regarding Application for 
Reconsideration for workers and former 
workers of the subject firm. This notice 
will soon be published in the Federal 
Register. 

Investigation findings show decreased 
sales and production of gloves and tray 
products in the first six months of 1994 
compared to the same period in 1993. 

Findings on reconsideration, show 
increased company imports of gloves 
from Malaysia and tray products from 
Mexico in 1994. 

Other findings on reconsideration. 
show that substantial workers 
separations occurred in 1994. 


Conclusion 


After careful consideration of the new 
facts obtained on reconsideration, it is 
concluded that Baxter Healthcare 
Corporation workers in Kingstree, South 
Carolina were adversely affected by 
increased imports of articles like or 
directly competitive with the surgical 
gloves and medical trays produced at 
Baxter Healthcare Corporation in 
Kingstree, South Carolina. 

“All workers of Baxter Healthcare 
Corporation in Kingstree, South 
Carolina who became totally or partially 
separated from employment on or after 
May 9, 1993 are eligible to apply for 
adjustment assistance under Section 223 
of the Trade Act of 1974.” 

Signed at Washington, D.C., this 13th day 
of December 1994. 

Victor J. Trunzo, 

Program Director, Policy and Reemployment 
Services, Office of Trade Adjustment 
Assistance. 

[FR Doc. 94-31755 Filed 12-23-94; 8:45 am] 
BILLING CODE 4510-30-M 





investigations Regarding Certifications 
of Eligibility To Apply for Worker 
Adjustment Assistance 


Petitions have been filed with the 
Secretary of Labor under Section 221{a) 
of the Trade Act of 1974 (‘‘the Act’’) and 


APPENDIX 


are identified in the Appendix to this 
notice. Upon receipt of these petitions. 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
Section 221(a) of the Act. 


The purpose of each of the 
investigations is to determine whether 
the workers are eligible to. apply for 
adjustment assistance under Title I, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total- 
or partial separations began or 
threatened to begin and the subdivision 


_of the firm involved. 


The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address show below, 
not later than January 6, 1995. 


Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than January 6, 1995. 


The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 200.Constitution Avenue, N.W., 
Washington, D.C. 20210. 


Signed at Washington, D.C. this. 12th day 
of December, 1994. 
Victor J. Trunzo, 


Program Manager, Policy & Reemployment 
Services. 





Petitioner (union/workers/firm) 


Date of 
petition 


Date re- 


Location caived 


Petition ; 
oe Articles produced 





Footwear Management Co (Co) 


Arcadia Fashions (ILGWU) 
York Electronic Corp (Wkrs) 
R.T.V.C.H. (ILGWU) 

Franca: Fashions, Inc. (Wkrs) 
Grace Energy Corp, (Co) 
Mac Tools, Inc (Wkrs) 


Mac Tools (Wkrs) 
T.E. Dee (Wkrs): 





Private Line Group, Inc. (Wkrs) 


Nocona, TX 12/12/94}. 14/29/94 
Paterson, NJ 
Totowa, NJ 
Paterson, NJ 
Hoboken, NJ 
Dallas, TX 
Wash. Ct House, 
OH. 
Sabina, OH 
Allentown, PA 
Lyndhurst, NJ 


12/12/94 
12/12/94 
12/12/94 
12/12/94 
12/12/94 
12/12/94 


11/22/94 
11/21/94 
11/22/94 
11/28/94 
11/30/94 
11/21/94 


12/12/94 
12/12/94 
12/12/94 


11/21/94 
12/02/94 
12/01/94 














Western leather boots & shoe 
boots. 

Women’s coats. 

Distribution of electrical appliances. 

Ladies’ sportswear. 

Ladies’ coats. 

Exploration drilling oil & gas. 

Mechanic's hand tools. 


30,545 


30,546 
30,547 
30,548 
30,549 
30,550} 
30,551 


30,552 
30,553 
30,554 


Mechanic’s hand tools. 
Provide printing & labeling services 
Men’s suits, sportcoats, slacks 
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APPENDIx—Continued 





Petitioner (union/workers/firm) 


Date re- 


Date of 
ceived i 


Location petition 


— Articles produced 





Xerox Engineering Systems (Co) 
Victor Products Div. of Dana Corp (UAW) 
Red Kap Industries (Wkrs) 





Chronos Richardson, Inc. (Co) 





VLSI Tech. Inc. (Wkrs) 
Asamera Minerals (US), Inc. (Wkrs) 

Nalleys Fine Foods, Curtice Burns (IAM/IBT) 
Lockheed Corporation (Wkrs) 

Brookshire Knitting Mills (Wkrs) 

Xerox Corp (Wkrs) 





Marlboro, MA 
Chicago, IL 
Piedmont, AL” 
Wayne, NJ 


12/12/94 
12/12/94 
12/12/94 
12/12/94 


11/30/94 
11/30/94 
11/29/94 
11/21/94 


12/12/94 
12/12/94 
12/12/94 
12/12/94 
12/12/94 
12/12/94 


11/17/94 
11/22/94 
12/09/94 
11/18/94 
12/01/94 
12/02/94 














30,555 
30,556 
30,557 
30,558 


Printers & plotters. 

Gaskets. 

Work shirts for rental companies. 

Equip. to weigh & package bulk 
material. 

Custom chip sets. 

Gold mining. 

Snack foods. _ 

Electrical components. 

Knit sweaters & related knitgoods. 

Copiers, fax machines, etc. 


30,559 
30,560 
30,561 
30,562 
30,563 
30,564 








[FR Doc. 94-31756 Filed 12-23-94; 8:45 am] 
BILLING CODE 4510-30- 





[TA-W-30,342 Rooseveit, Utah, TA-W- 
30,342A Denver, Colorado] 


Linmar Petroleum Company; Notice of 
Affirmative Determination Regarding 
Application for Reconsideration 


On November 13, 1994, one of the 
petitioners requested administrative 
reconsideration of the Department of 
Labor’s Notice of Negative 
Determination Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance for workers at the subject 
firm. The Department’s Negative 
Determination was issued on November 
3, 1994 and published in the Federal 
Register on November 16, 1994 (59 FR 
59253). 

New findings show that Linmar 
operated crude oil drilling wells before 
it sold its operations to Coastal Oil and 
Gas Corporation. 


Conclusion 


After careful review of the 
application, I conclude that the claim is 
of sufficient weight to justify 
reconsideration of the Department of 
Labor’s prior decision. The application 
is, therefore, granted. 

Signed at Washington, D.C., this 13th day 
of December 1994. 

Victor J. Trunzo, 


Program Manager, Policy and Reemployment 
Services, Office of Trade Adjustment 
Assistance. 

[FR Doc, 94-31757 Filed 12-23-94 8:45 am] 


BILLING CODE 4510-30-M 


[TA-W-29,556] 


McDonnell Douglas Helicopter 
Systems, Mesa, AZ; Amended 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 


In accordance with Section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on 
August 11, 1994, applicable to all 
workers of the subject firm engaged in 
employment related to the production of 
helicopters. 

The certification notice was published 
in the Federal Register on August 25, 
1994 (59 FR 43867). The certification 
was amended on October 3, 1994 to 
include leased workers from Rashkin, 
C.D.L, I.T.S., E.T.S., P.D.S., Ciber and 
MDTS. 

At the request of the State Agency the 
Department is again amending the 
certification to include additional leased 
workers engaged in the production of 
helicopters. The leased workers were 
from the Butler Service Group, Data- 
Tech, Kirk-Meyer, Inc., and Tad 
Technical Services in Temple, Arizona; 
P.D.I. Corporation and Manpower 
Temporary Services in Phoenix, Arizona 
and B & M Associates in Garden Grove, 
California. 

The intent of the Department's 
certification is to include all workers at 
McDonnell Douglas Helicopter Systems 
(MDHS) who were adversely affected by 
increased imports of helicopters. 

The aaeated notice applicable to 
TA-W-29,556 is hereby issued as 
follows: 

“All workers of McDonnell Douglas 
Helicopter Systems (MDHS) Mesa, 
Arizona and leased workers from 
Rashkin, C.D.I., Butler Service Group, 
Data-Tech, Kirk-Meyer, Inc., and Tad 
Technical Services in Tempe, Arizona; 
I.T.S. and E.T.S., Scottsdale, Arizona; 
P.D.S., Ciber, P.D.I. and Manpower 
Temporary Services in Phoenix, 


Arizona; MDTS in Long Beach 
California and B & M Associates in 
Garden Grove, California, engaged in the 
production of helicopters at MDHS in 
Mesa, Arizona who became totally or 
partially separated from employment on 
or after February 18, 1993 are eligible to 
apply for adjustment assistance under 
Section 223 of the Trade Act of 1974.” 
Signed at Washington, D.C., this 9th day of 
December, 1994 
Victor J. Trunzo, 
Program Manager, Policy and Reemployment 
Services, Office of Trade Adjustment 
Assistance. 
[FR Doc. 94-31758 Filed 12-23-94; 8:45 am] 
BILLING CODE 4510-30-M 





[TA-W-30,113] 


Philips Lighting; Richmond, KY; Notice 
of Affirmative Determination Regarding 
Application for Reconsideration 


By applications dated November 21, 
1994 and November 23, 1994, the 
petitioners requested administrative 
reconsideration of the subject petition 
for trade adjustment assistance (TAA). 
The notice of negative determination 
was issued on November 14, 1994 and 
will soon be published in the Federal 
Register. 

The petitioners claim that Philips 
Lighting is importing miniature and 
halogen lamps. 


Conclusion 


After careful review of the 
application, I conclude that the claim is 
of sufficient weight to justify 
reconsideration of the prior decision. 
The application is, therefore, granted. 

Signed.at Washington, D.C., this 16th of 
December, 1994. 

Victor J. Trunzo, 

Program Manager, Policy and Reemployment 
Services, Office of Trade Adjustment 
Assistance. 

{FR Doc. 94—31759 Filed 12-23-94; 8:45 am] 
BILLING CODE 4510-30-M 
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[TA-W-29,632] 


Weldotron Corporation; Piscataway, 
NJ; Notice of Revised Determination 
on Reconsideration 


On September 28, 1994, the 
Department issued an Affirmative 
Determination Regarding Application 
for Reconsideration for workers and 
former workers of the subject firm. The 
notice was published in the Federal 
Register on October 7, 1994 (59 FR 
51211). 

The company submitted additional 
information showing that it sells to 
dealers not end users and that it has lost 
market share. 

Investigation findings show declines. 
in sales, production and employment in 
fiscal year (FY) 1994 compared to FY 
1993. 

Other investigation findings show that 
U.S. imports of packaging machinery 
increased absolutely and relative to 
domestic shipments in 1993 compared 
to 1992 and in 1994 compared to 1993. 

Other findings show that the workers 
were previously determined to be 
adversely impacted by imports and 
certified under petition-TA—W—26,423 
which expired on November 25, 1993. 

Findings on reconsideration show 
that Weldotron lost market share for its 
automatic sealer packaging machines to 
imported automatic sealer packaging 
machines in 1994 compared to 1993. 

Other findings on reconsideration 
show that several of the dealers 
surveyed indicated increased purchases 
of automatic sealer machinery while 
reducing their purchases from 
Weldotron in the relevant periods. 


Conclusion 


After careful consideration of the new 
facts obtained on reconsideration, it is 
concluded that the, workers at 
Weldotron Corporation in Piscataway, 
New Jersey were adversely affected by 
increased imports of articles like or 
directly competitive with the packaging 
equipment produced at Weldotron 
Corporation in Piscataway, New Jersey 

“All workers of Weldotron 
Corporation in Piscataway, New Jersey 
who became totally or partially 
separated from employment on or after 
November 25, 1993 are eligible to apply 
for adjustment assistance under Section 
223 of the Trade Act of 1974.” 

Signed at Washington, D.C., this 10th day 
of December 1994. 

Victor J. Trunzo, 
Program Manager, Policy and Reemployment 
Services Office of Trade Adjustment 
Assistance. 

{FR Doc 94-31760 Filed 12-23-94; 8:45 am] 
BILLING CODE 4510-30-M 


_ [NAFTA-00224] 


Scab Rock Feeders, Incorporated; 
Othello, WA; Notice of Revised 
Determination on Reconsideration 


On December 7, 1994, the Department 
issued an Affirmative Determination 
Regarding Application for 
Reconsideration for NAFTA. 
Transitional Adjustment Assistance for 
former workers of the subject firm. This 
notice will soon be published in the 
Federai Register. 


Investigation findings show that Scab 
Rock Feeders, Inc., ceased operations in 
August 1994, when all workers were 
laid off. 


The workers were previously certified 
for trade adjustment assistance (TAA) 
on July 28, 1989 under petition TA-W— 
23,045 which was published in the 
Federal Register on August 22, 1989 (54 
FR 34834). 

On reconsideration, it was found that 
the workers were negatively impacted: 
by imported Canadian cattle. The 
Canadian government subsidizes their 
cattle industry. 


New findings on reconsideration 
show that a major declining customer 
decreased its business with the subject 
firm because of increased import 
purchases of Canadian cattle. 


Conclusion 


After careful consideration of the new 
facts obtained on reconsideration, it is 
concluded that the workers at Scab Rock 
Feeders, Othello, Washington. were 
adversely affected by increased imports 
of articles like or directly competitive 
with that produced at Scab Rock 
Feeders in Othello, Washington. 


In accordance with the provisions. of 
the Act, I make the following revised 
certification for the Scab Rock Feeders, 
Inc., workers in Othello, Washington. 


‘All workers of Scab Rock Feeders, 
Inc., Othello, Washington who became 
totally or partially separated from 
employment on or after December 8, 
1993 are eligible to apply for adjustment 
assistance under Section 250 of the 
Trade Act of 1974.” 

Signed at Washington, DC., this 9th day. of 
December 1994. 

Victor J. Trunzo, 

Program Manager, Policyand Reemployment 
Services, Office of Trade Adjustment 
Assistance. 

{FR Doc. 94-31761 Filed. 12-23-94; 8:45 am] 
BILLING CODE 4510-30-™ 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice ($4—103)] 


Agency Report Forms Under OMB 
Review 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of agency report forms 
under OMB review. 





SUMMARY: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), agencies are required to 
submit proposed information collection 
requests to OMB for review and 
approval, and to publish a notice in the 
Federal Register notifying the public 
that the agency has made submission. 
Copies of the proposed forms, the 
requests for clearance (S.F. 83’s), 
supporting statements, instructions, 
transmittal letters, and other documents 
submitted to OMB for review, may be 
obtained from the Agency Clearance 
Officer. A copy of the proposed 
questionnaire is attached. Comments on 
the items listed should be submitted to 
the Agency Clearance Officer and the 
OMB Paperwork Reduction Project. 
DATES: Comments are requested by 
January 11, 1995. If you anticipate — 
commenting on a form but find that 
time to prepare will prevent you from 
submitting comments promptly, you 
should advise the OMB Paperwork 
Reduction Project and the Agency 
Clearance Officer of your intent as early 
as possible. 
ADDRESSES: Donald J. Andreotta, NASA 
Agency Clearance Officer, Code JTD, 
NASA Headquarters, Washington, DC 
20546; Office of Management and 
Budget, Paperwork Reduction Project 
(2700-NEW), Washington, DC’20503. 
FOR FURTHER INFORMATION CONTACT: 
Bessie Berry, NASA Reports Officer, 
(202) 358-1368. 


Reports 


Title: Landsat Advisory Process Survey 
Questionnaire. 

OMB Number: 2700-New. 

Type of Request: New 

Frequency of Report: On occasion. 

Type of Respondent: Individuals or 
households, State or local 
governments, farms, businesses er 
other for-profit, Federal agencies or 
employees, non-profit institutions, 
small businesses or organizations. 

Number of Respondent: 100. 

Responses Per Respondent: 1. 

Annual Responses: 100. 

Hours Per Response: 2. 

Annual Burden Hours: 200. 

Number of Recordkeepers: 0. 
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Annual Hours Per Recordkeeping: 0. 

Annual Recordkeeping Burden Hours: 0. 

Total Annual Burden Hours: 200. 

Abstract-Need/Uses: NASA is required 
by law to seek advice and comments 
on the effectiveness of Landsat to 
improve its utility from US 
Government agencies, State and iocal 
government agencies, academic 
institutions, non-profit organizations, 
value-added companies, industry, and 
the public. 


Dated: December 20, 1994. 
Donald J. Andreotta, 


Chief, IRM Policy and Acquisition 
Management Office. 


LANDSAT ADVISORY PROCESS SURVEY 
November 1994. 


Landsat Advisory Process Survey 


(1) How did you learn about the 
Landsat Advisory Process? 
_ © The Internet. 

e A government publication. 

e A professional journal or other 
publication. 

e A professional meeting. 

e From a colleague. 

e Other (please specify} 





(2) Which of the following user 
categorie; best describes your area of 
interest in the use of Landsat data 
products? (choose one only} 

e National security. 

e University research. 

e Post-secondary education. 

e Primary or secondary education: 

e Consultant services. 

e News media. 

e State/local government. 

e Federal civil agency. 

e Private industry. 

e Public interest (non-profit) 
organization. 

« International (non-US) organization. 

e Private citizen. 

e Other (please specify} 





(3) In which of the following fields do 
you now use, plan to use, or would like 
to use Landsat data products? (please 
check all that apply) 

e Agriculture. 

e Cartography. 

¢ Coastal studies. 

¢ Cold regions research. 

e Contruction. 

e Engineering. 

e Environmental monitoring. 

e Forestry. 

* Geology. 

¢ Global change funded research. 

° Hydrology. 

e Land cover classification. 

e Land use classification. 

¢ Ocean studies. 


e Transportation. 


e Vegetation analysis. 

e Wetlands. 

e Wildlife studies. 

e Other (please specify) 





(4) Which of the following best 
describes the most frequent spatial 
domain of your application of Landsat 
data? (choose oneonly) 

¢ Local area, e.g. within state or 
province. 

e US national (including Alaska and 
Hawaii). 

e National, non+US. 

e Regional, non-US. 

Global. 

(5) How long have you been using 
Landsat data? 

e 0 to 3 years. 

e3 to 7 years. 

e More than 7 years. 

e Not a current user of Landsat data. 

(6) How important is Landsat or 
Landsat-type data to the 
accomplishment of your objectives? 

e Essential. 

e Very important. 

* Moderately important. 

e Marginal. 

{7) On what type{s) of media do you 
currently receive Landsat data? 

e Hard copy image. 

Electronic file transfer. 

e Magnetic tape. 

e CD-ROM. 

* Tape cartridge. 

e Other (please specify) 





(8) On what typefs) of media would 
you prefer to receive Landsat data? 

e Hard copy image. 

Electronic file transfer. 

e Magnetic tape. 

° ~ ert 


° tm 
Other (pl eee specify) 





(9) What other types.of remeotely- 
sensed data of the Earth do you use? 
(check all that apply) 

e Ground-based measurement. 

e Aerial photography. 

e Non-photographic data from 
airborne platforms. 

e Space 


e Non- ft rte —o from space- 


based platforms. 
(10) What types of remotely-sensed 
data do you use, or plan to use, in 


concert with Landsat or Landsat-type 


data? (check all that apply) 

e Laboratory measurements/ 
observations. 

e Ground-based measurements. 

* Aerial photography. 

e Non-photographic data from 
airborne platforms. 

e Space photography. 

e Very high spatial resolution (1-5 
meters), non-photographic data from 
space-based platforms. 


¢ High spatial resolution (5-80 
meters), non-photographic data from 
space-based platforms. 

¢ Moderate to low spatial resolution 
(>80 meters), non-photographic data 
from space-based platforms. 

(11) How do you currently rate the 
ease of obtaining Landsat data? 

e Readily obtainable. 

¢ Somewhat difficult to obtain. 

© Very. difficult to obtain. 

(12) What is the primary difficulty 
you encounter with the use of Landsat 
data? 

e Cost. 

e Data characteristics (spatial/spectral 
resolution). 

e Data availability. 

e Other (please specify) 





(13) In the past 6 months, have you 
used any commercial or public on-line 
service to search for, or browse Landsat 
data? 

e Yes. 

e No. 

(a) If ““Yes,”’ which onefs) 





(b) Did the service meets you needs? 
e Yes. 

e No. 

If “No,” please explain 








(14) How many full Landsat-scene 
equivalents did you obtain in calendar 
year 1994 (to date)? 





e <1. 

© 1-5. 

© 6-10. 

© 11-20. 

© 21-108. 

e >100. 

(15) For Landsat data you purchased 
since 1/1/93, please indicate the number 
of scenes acquired for each period. 





MSS ™ 





1/1/93. to present ..... 
1/1487—12/3 92 
1/1/82—12/31/86 
Before 12/31/81 —..... 











(16) The cost-of Enhanced Thematic 
Mapper Plus (ETM+) data from Landsat 
7 is expected to be substantially less 
than the current cost of TM data. 
Assuming a per scene cost for ETM+ of 
$500—1000, will you plan to use 

¢ More Landsat data/year than now 

¢ Less Landsat data/year than now 

e About the same number of scenes 
per yearas now. 

e Don’t know. 

(17) Over the last five years, the 
number of Landsat scenes you have: 
used has 
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Increased steadily. 
Decreased steadily. 
Remained about the same. 
Varied from year to year. 

e Not applicable—not a data user in 
that period. 

(18) If the same data were available 
through a domestic station at double the 
price but with a substantially shorter 
delivery time than through a foreign 
station, which of the following would be 
true? ! 

e More likely to buy data from 
domestic station. 

e More likely to buy data from foreign 
station. 

e Makes no difference. 

e Data source may vary dependent on 
other requirements. 

e No opinion. 

(19) How important to your utilization 
of Landsat data is continued direct 
transmission of local data to ground 
stations? 

e Very important. 

e Somewhat important. 

e Not very important. 

e Unimportant. 

e Don’t know. 

(20) Have you ordered Landsat data 
from a ground station outside the US 
within the past three years? 

e Yes. 

e No. 

(a) If “Yes,” how would you rate the 
experience? 

e Completely satisfactory. 

e Satisfactory. 

¢ Somewhat unsatisfactory. 

e Completely unsatisfactory. 

e No basis to judge. 

(21) Indicate which of the following 
describe(s) your experience with ground 
stations. (check all that apply) 

e The ground station provided local 
expertise that was of value. 

e The ground station had data from 
my area of interest. 

e Metadata and/or browse files from 
the data at the ground station were 
readily available. 

e The ground station provided 
training and assistance in applications 
and other user services. 

e The ground station was difficult to 
use. 

e Data prices were too high. 

¢ Not applicable. 

e Other comments 





e Has no impact on the work. 

e No opinion. 

(23) If Landsat data were available as 
a raw data stream from a location in the 
US for use without restriction, and for 
only a modest fee to cover government 
costs, would your organization be 
interested in accessing it for distribution 
to others on a commercial or public 
service basis? 

e No. 

e Yes for commercial development 
(value-added). 

e Yes for public service (non 
commercial) distribution. 

e Not applicable. 

e Depends on following conditions/ 
circumstances: 











ETM+INSTRUMENT CHARACTERISTICS 





Ground 
resolution 
(m) 


Wavelength 
(um) 





0.50-0.90 15 
0.45-0.52 30 
0.52-0.60 30 
0.63-0.69 30 
0.76-0.90 30 
1.55-1.75 30 
2.08-2.35 30 
10.4-12.5 60 











e Swath width=185 km. 

¢ 5% absolute radiometric 
calibration. 

e Revisit time=16 days. 

e Best 8 of 9 bits. 

e Data transmitted via two 75Mbps 
data streams. 

(24) Given the above description of 
the ETM+instrument on Landsat 7, how 
likely are you to use ETM+data? 

e Very likely. 

e Somewhat likely. 

¢ Not likely. 

e Will not use ETM+data. 

e Don’t know. 

(25) Please rank the following features 
of ETM+in order of their importance to 
you. (1—very important; 2—important; 3- 
nice to have; 4—not important) 

185km swath width 
5% absolute radiometric 
calibration 
revisist interval 16 days 
panchromatic band 





(22) Currently, the Landsat system is 
unable to acquire data from all land 
areas because of the absence of 
recording capability and TDRSS link. In 
regard to your work, this limitation 

e Makes the current Landsat system 
of no value. 

e Substantially limits the value of 
Landsat. 


thermal infrared band 

30m resolution 

The suite of sensor characteristics 

Other (specify) 

(26) Distribution of ETM+data is 

scheduled to begin by late 1998. How 
many scenes of ETM+data do you (i.e., 
your organization) expect to purchase 
the first year they are available? Assume 





cost per scene is not a factor in your 
decision. 

e Less than 5 scenes. 

e 5-10 scenes. 

e 11-20 scenes. 

e More than 20 scenes. 

e I don’t expect to purchase any 
scenes the first year. 

e Don’t know. 

How many scenes per year do you 
expect to purchase in subsequent years? 

e Same as above. 

¢ More than above. 

e Less than above. 

e Don’t know. 

(27) Several commercial satellite 
systems are being built that will supply 
very high spectral and spatial resolution 
data. How will the advent of such 
systems affect your use of Landsat data? 

e Landsat data purchases will likely 
increase. ; 

e Landsat data purchases will likely 
decrease. 

¢ No impact on Landsat data 
purchases. 

e Don’t know. 

(28) Regarding planning for future 
Landsat missions, please rank the 
following capabilities in ascending 
order (1 to 7: 1 being the most 
important) of their importance to you. 

Maintaining ETM+image 
characteristics 

Improved spatial resolution in the 
Pan band 

Improved spatial resolution in the 
spectral bands 

Shorter revisit interval 

Improved spectral resolution 

(more bands) 

Active sensing (radar capability) 
______ Other (please 

specify) 

(29) Utilizing Landsat data in the 
future may require improved technology 
capability in your organization, e.g., 
ability to apply radiometric and/or 
geometric corrections to raw data. Such 
a requirement 

e Would be a major difficulty. 

¢ Would be a minor difficulty. 

e Would be no difficulty. 

e No opinion. 

(30) What other types of land remote 
sensing data acquired from space-borne 
platforms are you currently using or 
plan to use? 

e Spot. 

e Resours. 

e ASTER. 

e IRS. 

¢ Other(s) (please specify) 








(31) Please provide your 
recommendations to the Landsat 
Program Management regarding the 
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status, effectiveness and operation of the 
Landsat system. 

[FR Doc. 94-31717 Filed 12-23-94; 8:45 am] 
BILLING CODE 7510-018 





[Notice 94-104] 


Government-owned inventions; 
Available for Licensing 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of Availability of 
Inventions for Licensing. 





SUMMARY: The inventions listed below 
are owned by the U.S. Government and 
are available for domestic, and possibly, 
foreign licensing. 

Copies of patent applications cited are 
available from the National Technical 
Information Services, Springfield, VA 
22161. Requests for copies of patent 
applications must include the patent 
application serial number. Claims are 
deleted from the patent applications 
sold to avoid premature disclosure. 
DATES: December 27, 1994. 

FOR FURTHER INFORMATION CONTACT: 

National Aeronautics and Space 

Administration, Harry Lupuloff, 

Director of Patent Licensing, Code GP, 

Washington, DC 20546, telephone (202} 

358-2041, fax (202) 358-4341. 

Patent Application, 08/302,37-2: 
Electronic Still Camera; filed 
September 8, 1994 

Patent Application 08/305,240: 
Flexured Shaft Poppet; filed 
September 13, 1994 

Patent Application 08/319,141: Kinetic 
Tetrazolium Microtiter Assay; filed 
September 30, 1994 

Patent Application 08/306,556: Test 
Fixture for Determination of Energy 
Ahsorbing Capabilities of Composite 
Materials; filed September 13, 1994 

Patent Application 68/000,000: 
Capacitive Acoustic Wave Detector 
and Method of Using Same; filed 
September 27, 1994 

Patent Application 08/000,000: 
Apparatus and Method for 
Determining the Mass Density of a 
Filament; filed September 29, 1994 

Patent Application 08/000,000: 
Polyazomethines Containing 
Trifluoromethylbenzene Units; filed 
September 29, 1994 

Patent Application 08/298 ,682: 
Augmented Thermal! Bus; filed 
September 1,1994 

Patent Application 08/000 ,000: A 
Parallel/Series Fed Microstrip Array 
with High Efficiency and Low Cross 
Polarization; filed September 9, 1994 

Patent Application 68/000,000: 
Cascaded VLSI Neural Network 


Architecture for On-Line Learning; 
filed September 22, 1994 

Patent Application 08/000 ,000: 
Multilayer Thin Film Hall Effect 
Device; filed September 30, 1994. 
Dated: December 15, 1994. 

Edward A. Frankie, 

General Counsel. 

{FR Doc, 94-31829 Filed 12-23-94; 8:45 am] 

BILLING CODE 7510-01-m 








NUCLEAR REGULATORY 
COMMISSION 


Documents Containing or 
ing Requirements: Office 
of Management and Budget Review 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of the Office of 
Management and Budget review of 
information collection. 





SUMMARY: The Nuclear Regulatory 
Commission (NRC) has recently 
submitted to the Office of Management 
and Budget (OMB) for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

1. Type of Submission, new, revision, 
or extension: Revision. 

2. Titles of the information collection: 
Proposed rule: 10 CFR Parts 11 and 25, 
NRC Licensee Renewal/Reinvestigation 
Program. 

3. The form number is applicabie: 
NRC Form 237. 

4. How often the collection is 
required: On occasion. 

5. Who will be required or asked to 
report: NRC reguiated facilities and 
other organizations requiring access to 
or control over special nuclear materia! 
or NRC classified information. 

6. An estimate of the number of 
responses: A reduction of 300. 

7. An.estimate of the total number of 
hours needed to complete the 
requirements or request: A reduction of 
60 hours (12 minutes per response). 

8. An indication of whether Section 
3504(h), Pub. L. 96-511 applies: Not 
applicable. 

9. Abstract: 10 CFR Parts 11 and 25 
require that access authorizations expire 
five years from the date of issuance and 
require that applications for renewals be 
filed with NRC at least 120 days prior 
to expiration. For those individuals whe 
have an active Department of Energy 
(DOE) “Q” or “L.” or comparabie access 
authorizations and who are subject to 
the DOE or other Federal agency's 
Reinvestigation Program, the renewal 


paperwork submission requirement 


. consists of an NRC Form 237, “Request 


for Access Authorization.” The 
expiration date and the use of NRC 
Form 237 for renewal are being 
eliminated for these individuals. The 
individual’s submission of the 
reinvestigation application required by 
DOE or other Federal agency will satisfy 
NRC renewal submission and 
paperwork requirement. 

pies of the submittal may be 
inspected or obtained for a fee from the 
NRC Public Document Room, 2120 L 
Street, N.W. (Lower Level), Washington, 
DC. 

Comments and questions can be 
directed by mail to the OMB reviewer: 
Troy Hillier, Office of Information and 
Regulatory Affairs, (3150-0046, 0059, 
0062), NEOB—10202, Office of 
Management and Budget, Washington, 
DC 20503. 

Comments can also be submitted by 
telephone at (202) 395-3084. The NRC 
Clearance Officer is Brenda Jo Shelton, 
(301) 415-7233. 

Dated at Rockville, Maryland, this 198th day 
of December 1994. 

For the Nuclear Regulatory Commission. 
Gerald F. Cranford, 

Designated Senior Official for hanction 
Resources Management. 

{FR Doc. 94-31774 Filed 12-23-94; 8:45 aml 
BILLING CODE 7590-01-M 





Documents Containing Reporting or 
Recordkeeping Requirements: Office 


of Management and Budget Review 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of the OMB review of 
information collection. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) has recently 
submitted to OMB for review the 
following proposal for collection of 
information under the provision of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

1. Type of submission, new, revision, 
or extension: Revision. 

2. The title of the information 
collection: 10 CFR Parts 20,30, 40, 61, 
70, and 72, Termination or Transfer of 
Licensed Activities: Recordkeeping 
Requirements. 

3. The form number if applicable: Not 
applicable. 

4. How often is the collection 
required: A one-time forwarding to the 
NRC of records pertaining to waste 
disposals and dose records once a 
license is terminated, or a transfer of 
these records if licensed activities are 
transferred or assigned in accordance 
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with the terms of the license; and a 
transfer of records pertaining to 
decommissioning to the new licensee if 
licensed activities are transferred or 
assigned in accordance with the terms 
of the license. There will also be a one- 
time forwarding of records pertaining to 
low-level waste to the disposal site 
owner once the facility is closed and the 
license transferred to the disposal site 
owner, and a one-time forwarding of 
records to the NRC and the party 
responsible for institutional control of 
the site once the Commission terminates 
the license. 

5. Who will be required or asked to 
report: Part 20, 30, 40, 61, 70 and 72 
NRC and Agreement State licensees who 
are terminating their licenses. 

6. An estimate of the number of 
responses: 1,716. 

7. An estimate of the number of hours 
needed annually to complete the 
requirement or request: 6,690. 

8. An indication of whether Section 
3504(h), Pub. L. 96-511 applies: Not 
applicable. 

9. Abstract: The proposed rule would 
require licensees to forward to the NRC 
records pertaining to waste disposals 
and dose records, or to transfer these 
records to the new licensee if licensed 
activities are transferred or assigned in 
. accordance with the terms of the 
license; and to transfer records 
pertaining to decommissioning to the 
new licensee if licensed activities are 
transferred or assigned in accordance 
with the terms of the license. In 
addition, the proposed rule would 
require low-level waste licensees to 
forward records pertaining to the site to 
the disposal site owner once the facility 
is closed and the license transferred to 
the disposal site owner, and to forward 
records pertaining to the site to the NRC 
and the party responsible for 
institutional control of the site once the 
Commission terminates the license. 

Copies of the submittal may be 
inspected or obtained for a fee from the 
NRC Public Document Room, 2120 L 
Street, NW (Lower Level), Washington, 
DC 20555-0001. 

Comments and questions can be 
directed by mail to the OMB reviewer: 
Troy Hillier, Office of Information and 
Regulatory Affairs, (3150-0014, 3150— 
0017, 3150-0020, 3150-0009, and 3150- 
0132, 3150-0135), NEOB—10202, Office 
of Management and Budget, 
Washington, DC 20503. 

Comments can also be submitted by 
telephone at (202) 395-3084. 

The NRC Clearance Officer is Brenda: 
J. Shelton, (301) 415-7233. 


Dated at Rockville, Maryland, this 19th day 
of December, 1994. 


For the Nuclear Regulatory Commission. 
Gerald F. Cranford, 


Designated Senior Official for Information 
Resources Management. 


[FR Doc. 94-—31773 Filed 12-23-94; 8:45 am] 
BILLING CODE 7590-01-M 





[Docket No. 50-213] 


Connecticut Yankee Atomic Power 
Company; Haddam Neck Plant; 
Environmental Assessment and 
Finding of No Significant Impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. DPR— 
61, issued to Connecticut Yankee 
Atomic Power Company (CYAPCO, the 
licensee), for operation of the Haddam 
Neck Plant, located in Middlesex 
County, Connecticut. 


Environmental Assessment 


Identification of the Proposed Action 


The proposed amendment would 
revise Technical Specifications (TS) 
3.4.1.1, ‘Reactor Coolant Leops and 
Coolant Circular,” TS 3.7.1.1., “Safety 
Valves—Self Actuation Function,” 
Table 3.7-1, “Steam Line Safety Valves 
Per Loop,” and their associated Bases 
sections. In addition, the TS change will 
add a new TS 3.7.1.1.2, “Safety 
Valves—Remote Actuation Function,” 
with an associated Bases change. The 
proposed action is in accordance with 
the licensee’s amendment request dated 
May 4, 1993, as supplemented August 9 
and 18, 1993, January 25, April 11, and 
June 22, 1994. 


The Need for the Proposed Action 


By letter dated May 4, 1993, CYAPCO 
informed the staff that during the Cycle 
17 refueling outage, four main steam 
safety valves (MSSVs) (one per steam 
line) were replaced with vaives that 
would provide remote manual 
operation. These valves have dual 
capability, as MSSVs (self-actuating 
function) and as atmospheric dump 
valves (ADV) (remote-actuation 
function). These valves will 
significantly increase the remote manual 
atmospheric steam dump capability of 
the Haddam Neck Plant. To assure the 
remote manual operation of the new 
MSSVs, the licensee has proposed 
adding the remote function of the 
MSSVs to the TS. The licensee is also 
removing the loop isolation valves from 
the TS. In addition, the appropriate 
Bases sections will be modified to 
include a discussion of the remote 
actuation capability of the MSSVs and 
remove the discussion regarding the use 


of the loop isolation valves for 
mitigation of a steam generator tube 
rupture (SGTR) event. 


Environmental Impacts of the Proposed 
Action 


The TS changes, hardware 
modifications, and the associated 
analysis will change the licensing basis 
for mitigating a SGTR event at the 
Haddam Neck Plant. The new MSSVs 
can be operated remotely from the main 
control room, as well as locally (self- 
actuating) for steam generator 
overpressure protection. This 
modification provides the plant the 
ability to rapidly cool down and 
depressurize without reliance on the 
main condensor or other nonsafety- 
related balance of plant equipment. The 
plant will now mitigate a SGTR event 
with the use of the MSSVs as remote 
ADV rather than the loop isolation 
valves. The use of ADVs to limit break 
flow for a SGTR event is consistent with 
most other Westinghouse PWR plants. 
The Commission has completed its 
evaluation of the proposed TS changes 
and concludes that the new MSSVs still 
meet the original design (self-actuating 
function) and can also be used as 
atmospheric steam dump valves 
(remote-actuation function). The 
proposed TS changes will provide 
assurance of the operability of both 
functions. The removal of the loop 
isolation valves are acceptable because 
the licensee has demonstrated that 
SGTR events will now be mitigated with 
the use of the MSSVs as ADVs rather 
than the loop isolation valves. The 
Updated Final Safety Analysis Report 
will be revised to reflect the change in 
the licensing basis associated with the 
mitigation of a SGTR event. 

The proposed TS change will not 
increase the probability or consequences 
of accidents, no changes are being made 
in the types of any effluents that may be 
released offsite, and there is no 
significant increase in the allowable 
individual or cumulative occupational 
radiation exposure. Accordingly, the 
Commission concludes that there are no 
significant radiological environmental 
impacts associated with the proposed 
TS amendment. 

With regard to potential 
nonradiological impacts, the proposed 
amendment involves features located 
entirely within the restricted area as 
defined in 10 CFR part 20. It does not 
affect nonradiological plant effluents 
and has no other environmental impact. 
Accordingly, the Commission concludes 
that there are no significant 
nonradiological environmental impacts 
associated with the proposed 
amendment. 
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Alternatives to the Proposed Action 


Since the Commission has concluded 
there is no measurable environmental 
impact associated with the proposed 
amendment, any alternatives with equal 
or greater environmental impact need 
not be evaluated. The principal 
alternative to the amendment would be 
to deny the amendment request. Such . 
action would not enhance the protection 
of the environment. 


Alternative Use of Resources 


This action does not involve the use 
of resources not considered previously 
in the Final Environmental Statement 
for the Haddam Neck Plant. 


Agencies and Persons Consulted 


The NRC staff consulted with the 
Connecticut State official regarding the 
environmental impact of the proposed 
action. The State official had no 
comments. 


Finding of No Significant Impact 


Based upon the environmentai 
assessment, the Commission concludes 
that the proposed action will not have 
a significant effect on the quality of the 
human environment. Accordingly, the 
Commission has determined not to 
prepare an environmental impact 
statement for the proposed amendment. 

For further details with respect to the 


proposed action, see the licensee’s letter. 


dated May 4, 1993, as supplemented 
August 9, and 18, 1993; January 25, 
April 11, and June 22, 1994, which are 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, 
NW., Washington, DC, and at the local 
public document room located at the 
Russell Library, 123 Broad Street, 
Middletown, CT 06547. 

Dated at Rockville, Maryland, this 16th day 
of December 1994. 

For the Nuclear Regulatory Commission. 
Phillip F. McKee, 
Director, Project Directorate I-4, Division of 
Reactor Projects—I/II, Office of Nuclear 
Reactor Regulation. 
[FR Doc. 94-31775 Filed 12-23-94; 9:45 am| 
BILLING CODE 7590-01-M 





[Docket Nos. STN 50-528, STN 50-529, and 
STN 50-530] 


Arizona Public Service Company, et 
al.; Palo Verde Nuclear Generating 
Station, Units 1, 2, and 3; Receipt of 
Petition for Director's Decision Under 
10 CFR 2.206 


Notice is hereby given that by petition 
dated November 14, 1994, Florida 
Energy Consultants, Inc. (FEC) and 


Linda E. Mitchell (petitioners), in a 
petition signed by Mr. Thomas J. 
Saporito, Jr., request that they be 
granted (1) an administrative public 
hearing before the Nuclear Regulatory 
Commission (NRC) Atomic Safety and 
Licensing Board (Board) and (2) leave to 
intervene in such a hearing. The 
petitioners also request that the NRC (3) 
issue a confirmatory order requiring the 
Arizona Public Service Company, et al. 
(licensee) to immediately bring all three 
units at the Palo Verde Nuclear 
Generating Station to 0 percent power 
until such time as the licensee can 
demonstrate corrective actions obviating 
any inference of a hostile work 
environment and (4) issue a demand for 
information (DFI) to the licensee seeking 
an explanation as to why the NRC can 
have confidence that the licensee will 
ensure that an environment exists free 
of l:arassment, intimidation, and 
discrimination, both in general 
throughout its organization and in 
particular with respect to certain named 
individuals. In addition, with respect to 
these individuals, the NRC interprets 
the petition as also requesting that the 
NRC require the licensee to provide (5) 
a description of these individuals’ 
current employment duties and 
responsibilities, (6) an explanation as to 
why the NRC can have confidence that 
these individuals will comply with NRC 
requirements, (7) information as to why 
the Commission should not take action 
to prohibit these individuals from being 
involved in NRC-licensed activities, (8) 
information as to why the NRC should 
have reasonable assurance that these 
individuals will abide by NRC 
regulations that protect individuals who 
engage in protected activities, and (9) 
any other information the licensee 
believes to be relevant to the 
Commission’s decision in this matter. 


The petitioners assert as a basis for 
their requests that the licensee has been 
the subject of numerous complaints 
filed under the Energy Reorganization 
Act of 1974 and adjudicated by the 
Department of Labor under the 
employee protection provisions found 
in 29 CFR part 24. In addition, the 
petitioners assert that a hostile work 
environment is pervasive and 
encompasses all three units at Palo 
Verde, as well as being condoned and 
fostered by license management to 
dissuade employees at Palo Verde from 
identifying safety concerns internally or 
directly to NRC representatives. The 
petitioners also assert that they are 
subject to physical harm and the loss of 
personal property should Palo Verde 
experience a nuclear accident as a direct 


or indirect result of the hostile work 
environment at this facility. 


The petitioners’ current requests are 


- similar to those in a petition dated May 


12, 1993, as supplemented on May 28, 
1993, in which Mr. Saporito requested 
that the NRC institute a proceeding 
pursuant to 10 CFR 2.202 to modify, 
suspend, or revoke the Palo Verde 
Nuclear Generating Station operating 
licenses; initiate actions to immediately 
shut down the three nuclear reactors at 
Palo Verde; take escalated enforcement 
action against the licensee and/or 
licensee management personnel; and 
take immediate actions to cause an 
exhaustive survey of licensee employees 
at Palo Verde to ascertain the scope and 
breadth of any chilling effect that may 
exist at the nuclear station and to 
discover if licensee management 
actions, if any, were effective in limiting 
any chilling effect at the nuclear station. 
In addition, the bases for the petitioners’ 
current requests are similar to those in 
Mr. Saporito’s request of May 12, 1993. 
Mr. Saporito asserted as bases for his 
prior requests, in part, that the licensee 
had violated 10 CFR 50.7, “Employee 
Protection”; alleged that the licensee 
had a reputation for leading the nation 
in whistleblower complaints; pointed to 
the Department of Labor discrimination 
cases involving licensee employees, 
Linda Mitchell and Sarah Thomas; and 
the resulting issuance by the NRC of a 
notice of violation and proposed 
imposition of civil penalties on 
September 20, 1992; and asserted 
continuing discrimination by the 
licensee against the petitioner in 
denying him employment at the Palo 
Verde Nuclear Generating Station. Since 
the requests of May 12, 1993, and 
November 14, 1994, are similar, the staff 
is addressing the current petition 
together with the petition of May 12, 
1993, as supplemented, for purposes of 
preparing a director’s decision. The 
petition has been referred to the Office 
of Nuclear Reactor Regulation pursuant 
to 10 CFR 2.206. As provided by Section 
2.206, appropriate action will be taken 
with regard to the specific issues raised 
by the petition in a reasonable time. 


Copies of the petition are available for 
inspection at the Commission’s Public 
Document Room at 2120 L Street, NW., 
Washington, DC 20555 and local public 
document room at the Phoenix Public 
Library, 12 East McDowell Road, 
Phoenix, Arizona 85004. 


Dated at Rockville, Maryland this 20th day 
of December 1994. 
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For the Nuclear Regulatory Genehaten. 
William T. Russell, 
Director, Office of Nuclear Reactor 
Regulation. 
[FR Doc. $4—31776 Filed 12-23-94; 8:45 am] 
BILLING CODE 7590-01- 





[Docket No. 99900271} 


Rosemount Nuclear Instruments, 
incorporated; Director’s Decision 
Under 10 CFR 2.206 


The Director, Office of Nuclear 
Reactor Regulation, has taken action 
with to two related Petitions 
filed by Paul M. Blanch. Notice is 
hereby given that by letter dated 
December 31, 1992, Mr. Blanch 
requested that the Nuclear Regulatory 
Commission (Commission) impose 
immediate enforcement action against 
Rosemount Nuclear Instruments, 
Incorporated for a and 
intentional failure to submit, as required 
by 10 CFR Part 21, a notice to the 
Commission that “basic components 
supplied” to its customers ‘“‘contained 
defects,” as-defined by 10 CFR § 21.3. In 
a second letter dated March 28, 1994, 
the Petitioner requested the Commission 
to inform all users of Rosemount 1150- 
series pressure transmitters and trip 
units of “significant safety problems” 
identified in Commission Inspection 
Report 99900271/93—-01, and that the 
Commission take “prompt and 
vigorous” enforcement action against 
Rosemount for careless disregard of the 
reporting requirements of 10 CFR Part 
21. 


The Director of the Office of Nuclear 
Reactor Regulation (NRR) has granted 
these Petitions in part and denied them 
in part. The reasons for the Director’s 
actions are set forth in the “Director’s 
Decision under 10 CFR § 2.206” (DD— 
94-12), which is available for public 
inspection in the Commission’s Public 
Document Room at 2120 L Street, NW. 
(Lower Level}, Washington, DC 20555— 
0001. 


A copy of the Director’s Decision will 
be filed with the Secretary for the 
Commission’s review in accordance 
with 10 CFR §2.206{c} of the 
Commission’s regulations. As provided 
by that regulation, the Decision will 
constitute the final action of the 
Commission 25 days after the date of 
issuance of the Decision: unless the 
Commission on its own motion 
institutes a review of the Decision 
within that time. 


Dated at Rockville, Maryland, this 15th day 
of December, 1994. 


For the Nuclear Regulatory Commission. 
William T. Russell, 
Director, Office of Nuclear Reactor 
Regulation. 


Appendix A to This Document— 
Director’s Decision Under 10 CFR 2.206 


I. Introduction 


On December 31, 1992, Mr. Paul M. Blanch 
(the Petitioner) filed a Petition with the 
Executive Director for Operations, pursuant 
to Section 2.206 of Title 10 of the Code of 
Federal Regulations (10 CFR 2.206), in which 
he requested that the U.S. Nuclear Regulatory 
Commission (NRC) impose immediate 
enforcement action against Rosemount for a 
knowing and intentional failure to submit, as 
required by 10 CFR Part 21, a notice to the 
Commission that “basic components 
supplied” to its customers “contained 
defects,” as defined by 106 CFR 21.3. On 
March 2, 1993, the Petitioner sent a letter to 
the NRC in which he stated, in part, that he 
“was requesting enforcement action against 
Rosemount for failing to report defects as 
required by 10 CFR 21,” and making “a 
simple request that [the NRC} investigate a 
potential cover-up and a failure to report a 
defect in accordance with the requirements 
of 10 CFR 21.” On March 28, 1994, the 
Petitioner filed a second Petition in which he 
requested that the NRC inform all users of 
Rosemount 1150-series pressure transmitters 
and series 510 and 710 DU trip devices of 
“significant safety problems” identified in 
NRC Inspection Report 99900271/93-01 
(which addressed principally the NRC staff 
inspection of Rosemount’s 10 CFR Part 21 
and Appendix B to 10CFR Part 50 
established programs), and that the NRC take 
“prompt and vigorous” enforcement action 
against Rosemount for careless disregard of 
the reporting requirements of 10 CFR Part 21. 
In a letter dated May 2, 1994, the Petitioner 
reiterated his request that the NRC take 
action to inform all users of Rosemount 1150- 
series pressure transmitters and series 510 
and 710 DU trip devices of the “significant 
safety problems” identified in NRC 
Inspection Report 99900271/93-01, 

By letters dated February 2 and April 7, 
1993, in response to the Petition of December 
31, 1992, and letter of March 2, 1993, the 
NRC staff stated that the request for 
immediate action was denied because the 
actions it had already taken to address the 
problems with Rosemount transmitters were 
sufficient to ensure that the problems did not 
constitute an immediate safety concern for 
any nuclear power plant. The NRC staff also 
stated in those letters that, as provided by 10 
CFR 2.206, action would be taken on the 
Petition within reasonable time. By letters 
dated April 25 and June 3, 1994, in response 
to the Petitioner’s letters of March 28 and 
May 2, 1994, the NRC staff stated that the 
NRC inspection report was included in the 
April 1994 publication of NUREG-0040,* 


1 NUREG-—0040, “Licensee Contractor and Vendor 
Inspection Status Report,” is distributed te NRC. 
licensed facilities, manufacturers, suppliers, 
architect engineer firms, nuclear steamy supply 
system suppliers and is publicly available at NRC 
public document rooms, National Technical 


“which is sent to all nuclear power plant 
licensees,” 2 and that none of the identified 
issues were considered significant enough to 
warrant-immediate notification of the nuclear 
in 


dustry. : 
In regard to the Petitioner’s second 


request,“to take Prompt and vigorous 
enforcement action against Rosemount for 
careless disregard of 19 CFR Part 21 

requirements,” the Petitioner was informed 
in in the April 25, 1994, letter, that “‘[t}he NRC. 
will make its determination as to 
enforcement action, [against Rosemount} 
should such enforcement action be 
warranted, following the enforcement 
conference.” 

The Director of the Office of Nuclear 
Reactor Regulation (NRR) has granted these 
Petitions in part. Specifically, to the 

“General Statement of Policy and Procedure 
for NRC Enforcement Actions” (Enforcement 
Policy), 10 CFR Part 2, Appendix C, a 
Severity Level II notice of violation was 
issued to Rosemount on November 15, 1994. 
On the basis of the conclusions and findings 
in NRC Office of Investigations (Ol) 
Investigation Report 4-90—-009, dated 
November 12, 1993, in NRC Inspection 
Report 99900271/93-01, and NRC staff 
deliberations on a Rosemount presentation of 
its relevant information regarding the: 
Rosemount pressure transmitter sensor cell 
oil-loss problem during the enforcement 
conference on June 23, 1994, the NRC staff 
concluded that Rosemount acted in careless 
disregard of 10 CFR Part 21 requirements and 
its own procedures by failing to adequately 
evaluate or to inform its customers of the 
potential for degraded transmitter operation 
as @ result of the oil-loss probleny. 

Additionally, on October 11, 1994, the 
NRC staff receivedan unsolicited letter from 
Rosemount, dated September 28, 1994. Im 
this letter, Rosemount stated that it agreed 
with the NRC “views” expressed at the June 
23, 1994, enforcement conference on the 
importancé of 10 CFR Part 21. However, 
Rosemount stated that it could not concur in 
the view that Rosemount acted in careless 
disregard of NRC requirements by failing to 
adequately identify and report 
defects in its Model 1153 pressure 
transmitters prior to December 1988. 
Rosemount attached a 40 page enclosure to 
its letter that takes exception to a number of 
statements and conclusions delineated im the 
NRC inspection report. These exceptions 
included Rosemount’s position that early 
(1984) transmitter failure mechanisms were 
never established as resulting from oil loss, 
and the oil loss problem could have resulted 
from other factors unrelated to transmitter 
design. Rosemount additionally disagreed 


Information Services (NTIS) and through the 
Government Printing Office (GPO) sales office. 

2 Subsequently, NRC staff identified the NUREG— 
0040 was not distributed to “‘alb nuclear power 
plant licensees” as stated to the Petitioner by letter 
dated April 25, 1994, because of am NRC staff error 
that was made concerning the NUREC-—0040 
distribution process. Therefore, the NRC staff 
directed in October 1994 that Inspection Report 
99900271/93-01 be sent to all power reactor 
licensees and construction permit holders, NRC. 
staff has verified that the distribution of the 
inspection reports was ¢ 
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with the position in the inspection report 
that early non-nuclear grade Model 1151 
transmitter failures should have made 
Rosemount aware of a potentially generic 
problem affecting its nuclear grade 
transmitters. Further, Rosemount disagreed 
with the portion of the inspection report that 
identifies the time that Rosemount began to 
track field returns of failed transmitters. 

The staff reviewed the information in the 
Rosemount letter and determined that the 
letter did not provide new information or 
arguments that would cause any change in 
the staff's position. The inspection report and 
the OI investigation identified numerous 
instances where problems with transmitters 
implicating the transmitter design, 
manufacturing or test processes were brought 
to Rosemount’s attention but were not 
properly addressed by Rosemount for their 
generic or common-mode failure 
implications. The staff concluded that 
Rosemount failed to address these generic or 
common-mode failure implications, initially 
because it improperly dispositioned the 
failures as random rather than using available 
information to identify deviations that 
clearly, in the staff's view, represented a 
common mode failure potential. Despite 
having, as the OI investigation identified 
multiple examples of transmitter failures and 
several members of the Rosemount staff 
convinced that the failures were a result of 
manufacturing problems common to all the 
transmitter sensor cells, Rosemount failed to 
inform NRC licensees of the deviation.* The 
staff concluded that Rosemount’s knowledge 
of this deviation, coupled with its failure to 
inform licensees, constituted careless 
disregard for the requirements of 10 CFR Part 
21. 


Ii. Background 


Since the mid-1980s, the NRC staff had 
been aware of several potential problems 
with Rosemount Models 1152, 1153, and 
1154 transmitters (1150-series transmitters). 
In 1987, the NRC conducted an inspection at 
Rosemount because of a potential generic 
problem concerning degraded transmitter 
operation associated with contaminants in 
sensor cell oil;-a condition referred to as 
‘latch-up” identified in the early 1980s._ 
During the same period that Rosemount was 
trying to resolve the latch-up problem, 
another sensor cell related problem was 
identified that also caused degraded 
transmitter operation. The second problem 
involved transmitter sensor cell oil-loss, 
which was not readily detectable because the 
sensor cell was sealed inside the transmitter 
Rosemount pressure transmitter sensor cell 
oil-loss problems in nuclear applications 


‘During this particular period of time, the sensor 
cell for both Model 1151, non-nuclear grace 
transmitters, and Models 1152 and 1153, nuclear 
grade transmitters, were manufactured in the same 
production line, utilizing the same manufacturing 
and production line process controls. 

* As defined in 10 CFR 21.3, deviation means a 
departuré from the technical requirements included 
in a procurement document. The identified oil-loss 
problem was considered a deviation becausesensor 
cell oil-loss caused Rosemount transmitters to 
depart from-technical: performance specifications 
that were delineated in Rosemount product data 
sheets. 


occurred in a number of instances and at 
varying frequencies from 1984 on, indicating 
a potential generic problem with the 
transmitters. Rosemount nevertheless treated 
each licensee or Rosemount-identified oil- 
loss problem as an isolated occurrence, and 
handled the problems essentially on an 
individual basis as they arose. Although 
Rosemount indicated to the NRC staff and 
licensees that the failures resulting from oil 
loss appeared to be random and unrelated to 
any generic problem with Rosemount 1150- 
series transmitters, the staff nevertheless 
issued NRC Information Notice 89-42, 
‘Failure of Rosemount Models 1153 and 
1154 Transmitters,” on April 21, 1989, to 
alert licensees to this potentially generic 
problem. On May 10, 1989, Rosemount 
issued the first of four technical bulletins in 
which it discussed loss of oi! in its pressure 
transmitters. The NRC staff continued to 
monitor the oil-loss problem and discuss the 
potentially generic problem with Rosemount 
and the industry. 

The NRC staff remained concerned that the 
transmitter oil-loss problem did not appear to 
be isolated, as Rosemount had been 
informing licensees. Therefore, on March 9, 
1990, it issued Bulletin 90-01, “Loss of Fill- 
Oil in Transmitters Manufactured by 
Rosemount,” to ensure that all licensees were 
adequately informed about the problem and 
would take appropriate corrective action. 
After obtaining additional information, the 
staff issued Supplement 1 to Bulletin 90-01 
on December 22, 1992. 

In February and March 1993, NRC staff 
performed an inspection at Rosemount. On 
March 4, 1994, the staff issued Inspection 
Repert 99900271/93-01, in which it 
identified an apparent violation of 10 CFR 
Part 21 regarding the transmitted oil-loss 
problem and asked Rosemount to participate 
in an enforcement conference on the matter. 
In the report, the staff also identified several 
other violations of 10 CFR Part 21 and several 
nonconformances regarding Appendix B to 
10 CFR Part 50. On June 23, 1994, an 
enforcement conference was held at NRC 
headquarters in Rockville, Maryland. 


Ill. Discussion 


On the basis of the evidence developed 
during the investigation, OI determined that 
two allegations were partially substantiated. 
Regarding the first partially substantiated 
allegation, O! determined that Rosemount 
presented incomplete and inaccurate 
information to the NRC during a public 
meeting on April 13, 1989. However, the 
evidence developed during Ol’s investigation 
did not substantiate that this presentation of 
incomplete and inaccurate information was 
deliberate. Although the NRC staff 
recognized that the inaccurate and 
incomplete statements made to the NRC 
during the public meeting on April 13, 1989, 
were not deliberate, it had substantial 
concerns about this matter and emphasized 
to Rosemount in the letter of November 15, 
1994, that the submittal of inaccurate or 
incomplete information to the NRC is 
unacceptable and that the NRC expects all 
licensee and vendor communications to be 
complete and accurate and to properly reflect 
situations that could have implications for 
public health and safety 


Regarding the second partially 
substantiated allegation, Oi determined that 
Rosemount acted with careless disregard 
when, in viclation of 10 CFR Part 21, it failed 
to adequately identify and report a deviation 
regarding sensor cell oil-loss that was known 
to Rosemount staff and to inform its. 
customers of the problem. 

This violation was of concern because 
Rosemount did not fulfill its basic 10 CFR 
21.21 responsibility of ‘informing the 
licensee or purchaser of the [transmitter oil- 
loss} deviation in order that the licensee or 
purchaser may cause the deviation to be 
evaluated unless the deviation has been 
corrected.” Rosemount was aware that its 
manufacturing processes and testing were 
causing and allowing slow leaking sensor 
cells to be used in nuclear transmitters, but 
Rosemount did not apprise NRC licensees of 
those circumstances. Although the different 
causes of the oil-loss problem were known to 
the Rosemount staff, that information was not 
accurately or completely transmitted to 
individual licensees for their use in 
performing an evaluation pursuant to Part 21. 
As a result, the licensee Part 21 evaluations 
that were performed with the information 
which was provided to them by Rosemount 
did not encompass all of the known 
circumstances surrounding the oil-loss 
problem. The objective evidence indicated 
that Rosemount field service staff became 
concerned after the discovery of several 
transmitters with degraded operation that 
exhibited oil-loss at one NRC-licensed 
facility in 1984. Additional instances of oil- 
loss in the nuclear transmitters continued to 
be documented by Rosemount between 1984 
and 1988. It appeared to the NRC staff that 
Rosemount’s emphasis was on correcting the 
manufacturing and testing weaknesses which 
allowed degraded transmitter operation due 
to oil-loss without much consideration of 
candidly informing NRC licensees of the 
potential for degraded operation of 
Rosemount transmitters installed in safety- 
related applications at NRC licensed 
operating nuclear power plants. Between 
1984 and 1988, Rosemount received many of 
the failed units from its nuclear customers, 
performed failure analyses, and determined 
that the degraded operation of these units 
was caused from sensor cell oil-loss. Despite 
these numerous indications of potential 
problems with the Rosemount Models 1152, 
1153 and 1154 transmitters, Rosemount 
failed to comply with 10 CFR Part 21 
requirements and its own internal policy and 
procedure and inform its customers of the 
potential problem in a timely fashion. The 
NRC inspectors concluded, partly on the 
basis of Rosemount internal memoranda, 
discussions with past and present Rosemount 
staff and correspondence between 
Rosemount and licensees, that weaknesses in 
Rosemount’s 10 CFR Part 50, Appendix B, 
quality assurance (QA) program and the 
reluctance of Rosemount managers to be 
candid in their communications with 
customers contributed to Rosemount’s failure 
to promptly inform customers of the oil-loss 
problem. If Rosemount had established 
effective measures to ensure that conditions 
adverse to quality, such as failures, 
malfunctions, deficiencies, deviations and 
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nonconformances, were promptly identified 
and corrected, Rosemount management could 
have seen the developing trend of degraded 
transmitter response caused by inadequate or 
inconsistent controls over the sensor cell 
manufacturing process. Rosemount did not 
begin to inform its nuclear power plant 
customers, as required by 16 CFR Part 21 and 
its own procedures, ef the deviation 
regarding the oil-loss, problem until - 
December 1988. The NRC staff believes that 
Rosemount’s failure to take action between 
1984 and 1988—as a result of its failure to 
avail itself of the multiple opportunities to 
recognize the generic implications of sensor 
cell oil-loss in its 1150-series transmitters, 
repeated failure to recognize the problems 
identified by experienced Rosemount 
personnel, and the reluctance of Rosemount 
personnel to allow candid communications 
with customers. of the circumstances 
surrounding the deviations—reflects careless 
disregard of the requirements of 10'CFR Part 
24. 

In summary, the NRC staff concluded that 
the failure of Rosemount to provide timely 
and complete notification of NRC. licensees 
in the more than four years that the company 
was aware, or should have been aware, of the 
problem indicates a careless disregard. of the 
reporting requirements of 10 CFR Part 21. In 
accordance with the Enforcement Policy, 
Supplement VII, Section C.5, the failure 
either to perform an adequate Part 21 review 
or to inform Rosemount customers about the 
problem would be classified as a Severity 
Level Ill violation. However, in accordance 
with Section IV.C of the Enforcement Policy, 
the severity level was increased to Severity 
Level H because of the careless disregard of 
10 CFR Part 21 by the Rosemount nuclear 
department management between 1984 and 
1988. No civil penalty was proposed because 
the staff had not found that the requirements 
of 10 CFR 21.61 for issuance of a civil 
penalty—that a director or other responsible 
officer knowingly and consciously failed to 
provide the notice required by 10 CFR 
21.21—have been met in this case. 

IV. Conclusions 

The Petitioner’s requests were granted, in 
part, and denied, in part, as discussed herein. 
As provided in. 10 CFR 2.206{c), a copy of 
this Decision will be filed with the Secretary 
of the Commission for the Commission’s 
review. 

Dated at Rockville, Maryland, this. 15th day 
of December, 1994. 

For the Nuclear Regulatory Commission. 
William T. Russell, 

Director, Office of Nuclear Reactor 
Regulation. 

[FR Doc. 94~-31777 Filed 12-23-94; 8:45 amt 
BILLING CODE 7590-01-M 


[Docket Nos. 50-390 and 50-391} 


Tennessee Valley Authority; 
Availability of Safety Evaluation Report 
Supplement Related to the Operation 
of Watts Bar Nuclear Plant, Units 1 and 
2 


The U.S. Nuclear Regulatory 
Commission has published the Safety 
Evaluation Report, Supplement 14 
(NUREG-—0847, Supp. 14) related to the 
operation of Watts Bar Nuclear Piant, 
Units 1 and 2, Docket Nos. 50-390 and 
50-391. 


Copies of the report have been placed 
in the NRC’s Public Document Room, 
the Gelman Building, 2120 L Street 
NW., Washington, D.C. and in the Local 
Public Document Room, Chattanooga- 
Hamilton Library, 1001 Broad Street, 
Chattanooga, Tennessee 37402, for 
review by interested persons. Copies of 
the report may be purchased from the 
Superintendent of Documents, U.S. 
Government Printing Office, Post Office 
Box 37082, Washington, D.C. 20013- 
7082. GPO deposit account holders may 
charge orders by calling 202-512-2249 
or 2171. Copies are also available from 
the National Technical Information: 
Service, 5285 Port Royal Road, 
Springfield, Virginia 22161. 

Dated at Rockville, Maryland this 15th day 
of December 1994. 

For the Nuclear Regulatory Commission. 
Frederick J. Hebdon, 

Director, Project Directorate Il-4, Division of 
Reactor Projects—Il/H, Office of Nuclear 
Regulatory Commission. 

{FR Doc. 94-31778 Filed 12-23-94; 8:45 am} 
BILLING CODE 7590-01-™ 





[Docket No. 50-220] 


Niagara Mohawk Power Corporation; 
(Nine Mite Point Nuclear Station Unit 
No. 4); Exemption 


Niagara Mohawk Power Corporation 
(NMPC or the licensee) is the holder of 
Facility Operating License No. DPR-63, 
which authorizes. operation of Nine Mile 
Point Nuclear Station Unit No. 1 (the 
facility or NMP1), at a steady-state 
reactor power level not in excess of 
1850 megawatts thermal. The facility is 
a boiling water reactor located at the 
licensee’s site in Oswego County, New 
York. The license provides among other 
things, that it is subject to all rules, 
regulations, and Orders of the U.S. 
Nuclear Regulatory Commission (the 
Commission or NRC) now or hereafter 
in effect. 


II 


Section HI.D.1.(a} of Appendix J to 10 
CFR Part 50 requires the performance of 
three Type A containment leakage rate 
tests, at approximately equal intervals 
during each 10-year service period of 
the primary containment. The third test 
of each set shall be conducted when the 
plant is shutdown for the 10-year 
inservice inspection of the primary 
containment. 


Til 


By letter dated August 26, 1994, 
NMPC requested temporary relief from 
the requirement to perform a set of three 
Type A tests. at approximately equal: 
intervals during each 10-year service 
period of the primary containment. The 
requested exemption would permit a 
one-time extension of the second 10- 
year service period of approximately 24 
months (from the 1995 refueling outage 
currently scheduled to begin in 
February 1995, to the 1997 refueling 
outage). The requested temporary relief 
would permit the third test of the 
containment’s second 10-year inservice 
inspection period to correspond with 
the end of the current American Society 
of Mechanical Engineers Boiler and 
Pressure Vessel Code (ASME. Code) 
inservice inspection imterval. 


IV 


Section III.D.1.(a) of Appendix J to 10 
CFR Part 50 states that a set of three 
Type A leakage rate tests shall be 
performed at approximately equal 
intervals during each 10-year service 
period. 

The requirement to perform a set of 
three Type A leakage rate tests at 
approximately equal intervals during 
each 10-year containment service period 
provides assurance that the containment 
is leak tight. Type A leakage rate tests 
were performed as required by 
Appendix } during the first 10-year 
containment service period (1974— 
1984). The second 10-year containment 
service period is scheduled to end in 
December 1994. : 

Due to a lengthy outage for the 
replacement of reactor recirculation 
piping, the first ASME Code required 
Inservice Inspection (ISI) 10-year 
interval was extended to Jume 1986. An 
extended refueling outage (January 1987 
to July. 1990) resulted in the second 10- 
year IST interval being extended to 
December 1998. These extensions were 
made in accordance with the provisions 
of Section XI of the ASME Code and 
have resulted in the ISI intervals being 
decoupled from the Type A leakage test 
intervals since Appendix } does not 
contain any provisions for adjusting the 
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10-year intervals as does the ASME 
Code for extended outages. 

Two Type A. tests have already been 
performed (May 1990 and April 1993) 
during the second 10-year containment 
service interval. Since this second 
interval is scheduled to end in 
December 1994, the third test would be 
required during the next refueling 
outage (February 1995). However, in an 
attempt to recouple the schedule for the 
Type.A tests with the ISI schedule and 
to avoid performing an additional Type 
A test, the license has proposed to 
extend the third Type A test of the 
second interval until the 1997 refueling 
outage and to perform the final tests of 
the second ISI interval! at that time. This 
action would eliminate the need to 
perform an extra Type A test which 
could otherwise be required fone test in 
1995 and another in 1997) while 
recoupling the Type A test schedule’ 
with the ISI schedule. 


Vv 


The Commission has determined that 
pursuant to 10 CFR 50.12({a)(1) this 
exemption is authorized by law, will not 
present an undue risk to the public 
health and safety, and is consistent with 
the common defense and security. The 
Commission further determines that 
special circumstances, as provided in 10 
CFR 50.12(a)(2)(ii), are present justifying 
the exemption; namely, that application 
of the regulation in the particular 
circumstances is net necessary to 
achieve the underlying purpose of the 
rule. The underlying purpose of Section 
IlI.D.1.(a):of the Appendix J to 10 CFR 
Part 50 is to provide an interval short 
enough. to prevent serious deterioration 
from occurring between tests and long 
enough to permit testing to be 
performed during regular plant outages. 

The last Type A test was performed in 
April 1993. Performance of another 
Type A test in February 1995 would 
result in a test interval of only 22 
months. Whereas if the 10-year interval 
was equally divided into three intervals, 
each test interval would be 40 months. 
Delaying the next Type A test until the 
1997 refueling outage would result ina 
test interval.of approximately 46 months 
since NMP1 is currently eperating on a 
24-month fuel cycle. The 46-menth test 
interval-would be consistent with the 
NRC staff's current position (as reflected 

‘incthe NRC's Standard Technical 
Specifications):that Type A test 
intervals should be 40 + 10 months. 
Furthermore, the licensee has presented 
the following information which gives a 
high degree of confidence that the 
containment will not degrade to-an 
unacceptable extent while this 
exemption is in effect: 


1. The two most recent Type A test 
data show that the ‘‘as left” leakage rates 
(0.463% wt/day and 0.4634% wt/day, 
respectively) were well within the 
acceptance limit of 0.75 Lt (0.892% wt/ 
day). 

2. There have been no permanent or 
temporary modifications to the 
containment structure, liner, or 
penetrations since the last Type A test 
that could adversely affect the Type A 
test results. 

3. No modifications that require a 
Type A test are planned prior to the 
1997 refueling outage. 

4. There have been no pressure or 
temperature excursions in the 
containment which could have 
adversely affected containment 
integrity. 

Pursuant to 10 CFR 51.32, the 
Commission has determined that 
granting this Exemption will not havea 
significant impact on the environment 
(59 FR62752). 

This Exemption is effective upon 
issuance and shall expire at the 
completion of the 1997 refueling outage. 


For the Nuclear Regulatory Commission. 


Dated at Rockville, Maryland, this 20th day 
of December 1994. 


Steven A. Varga, 

Director, Division of Reactor Projects—i/IL, 
Office of Nuclear Reactor Regulation. 

[FR Doc. 94-31779 Filed 12-23-94; 8:45 am] 
BILLING CODE 7590-01-M 








OFFICE OF PERSONNEL 
MANAGEMENT 
National Partnership Council ‘Meeting 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice of meeting. 





SUMMARY: The Office of Personnel 
Management (OPM) announces the next 
meeting of the National Partnership 
Council (the Council). Notice of this 
meeting is required under the Federal 
Advisory Committee Act. 

TIME AND PLACE: The Council will meet 
January 10, 1995, at 4:30 p.m., in the 
Wyndham Ballroom at the Wyndham 
Franklin Plaza‘Hotel, 17th and Race 
Streets, Philadelphia, PA 19103. 

TYPE OF MEETING This meeting will be 
open to the public. Seating will be 
available on a first-come, first-served 
basis. Handicapped individuals wishing 
to.attend should contact OPM at the 
number shown below to ebtain 
appropriate accommodations. 

POINT OF CONTACT: Douglas K. Walker, 
National Partnership Council, Executive 
Secretariat, Office of Personnel 


Management, Theodore Roosevelt 
Building, 1900 E Street, NW., Room 
5315, Washington, DC 20415-0001, 
(202) 606-1000. 

SUPPLEMENTARY INFORMATION: The date 
and location of the Council’s January 
meeting was chosen to coincide with 
the OPM’s Symposium on Employee 
and Labor Relations (SOELR ’85), which 
meets in Philadelphia from January 10- 
13, 1995. The Council meeting will 
serve as the opening plenary session of 
SOELR ’95. This will be an interactive 
meeting. Persons seated in the audience 
will, for the first time, be permitted to 
ask questions from the floor. 

PUBLIC PARTICIPATION: We invite 
interested persons and organizations to 
submit written comments.or 
recommendations. Mail or deliver your 
comments or recommendations to Mr. 
Douglas K. Walker at the address shown 
above. Comments should be received by 
January 6, in order to.be considered at 
the January 10, meeting. 


Office of Personnel Management. 

James B. King, 

Director. 

[FR Doc. 94-31641 Filed 12-23-94; 8:45 am] 
BILLING CODE 6325-01-M 








PRESIDENT’S COUNCIL ON 
SUSTAINABLE DEVELOPMENT 


Meetings 


Subject: The Seventh Meeting of the 
President’s Council on Sustainable 
Development (PCSD) in Washington, DC. 

Summary: The President’s Council on 
Sustainable Development, a partnership of 
industry, government, and environmental, 
labor, and civil rights organizations, will 
convene its seventh meeting in Washington, 
DC. Council members will further discuss 
PCSD’s role in developing recommendations 
to the President toward the integration of 
environmental and economic policy and, 
ultimately, establishing a long-term path 
toward a sustainable United States by the 
year 2040. 

The Council will revisit the problem 
statement, in terms of achieving a sustainable 
future—identifying what types of practices 
the United States has employed that have 
taken us down a path of unsustainability. 

Ceuncil members will discuss at length 
draft-goals for a sustainable future, which 
have been developed by each of the PCSD’s 
task force—Eco-Efficiency; Energy and 
Transportation; Natural Resources 
Management and Protection; Poputation:and 
Consumption; Public Linkage, Dialogue, and 
Education; Sustainable Agriculture; and 
Sustainable Communities. Thetask forces 
have generated these goals based on 
information gleaned from. programs, 
initiatives, and efforts currently occurring 
around the United States and observations of 
what business and manwfacturiag practices 
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are sustainable. The Council will also engage 
in spirited debate about the economic 
incentives for developing and maintaining 
ecologically-sound business and 
manufacturing practices. 

Date/Time: Thursday, 12 January 1995— 
1:30-5:36 p.m., Friday, 13 January 1995— 
8:30 a.m.—3 p.m. 

Place: Chattanooga Trade and Convention 
Center, 2 Carter Plaza, Chattanooga, 
Tennessee. 

Status: Open to the Public. 

Contact: Sarah McCourt, Director of 
Communications, 202-408-5296. 

Molly Harriss Olson, 

Executive Director, President’s Council on 
Sustainable Development. % 
[FR Doc. 94-31675 Filed 12-23-94; 8:45 am] 
BILLING CODE 4310-10-M 








SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-35121; File Nos. SR-Amex-— 
94-29, SR-NASD-94-45, SR-NYSE-94-—20] 


Self-Regulatory Organizations; 
American Stock Exchange, Inc., 
National Association of Securities 
Dealers, Inc., and New York Stock 
Exchange, Inc.; Order Granting 
Approval to Rule Changes Relating to 
the Exchanges’ and Association’s 
Rules Regarding Shareholder Voting 
Rights 


December 19, 1994. 
I. Introduction 


On June 2, August 5 and 10, 1994, the 
New York Stock Exchange, Inc. 
(“NYSE’’), the National Association of 
Securities Dealers, Inc. (““NASD”’), and 
the American Stock Exchange, Inc. 
(“Amex”), respectively,? submitted to 
the Securities and Exchange 
Commission (““SEC” or “Commission”’), 
pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘Act’) 2 and Rule 19b—4 thereunder, 
proposed rule changes that would 
amend their rules governing the voting 
rights of shareholders of common stock 
listed on the NYSE or Amex, or in the 
case of the NASD, included in the 
National Association of Securities 
Dealers Automated Quotation 
(“Nasdaq’’) System, in order to establish 
a minimum voting rights policy 
(“Policy”). 

In addition, on July 11, 1994, and 
August 8, 1994, the NYSE filed with the 
Commission Amendment Nos. 1 and 2, 
to its proposed rule change. 
Amendment No. 1 modifies the NYSE 


1 The NYSE and Amex are collectively referred to 
herein as the “Exchanges.” 

215 U.S.C. 78s(b)(1) (1994). 

317 CFR 240.19b—4 (1991). 


provision regarding the issuance of non- 
voting stock and is discussed in more 
detail below. Amendment No. 2 is 
largely technical, and resulted in minor 
changes in the text of its new rule.5 

The proposed rule changes were 
published for comment in Securities 
Exchange Act Release No. 34518 
(August 11, 1994), 59 FR 42614 (August 
18, 1994) (“‘Proposing Release”’). 


Il. Background 


In 1988, the Commission adopted 
Rule 19c—4, the Shareholder 
Disenfranchisement Rule, in response to 
concerns that had been raised regarding 
the practice by some companies of 
restricting the voting rights of existing 
shareholders through the issuance of 
shares with multiple, low or no voting 
rights.® Generally, Rule 19c—4 
prohibited self regulatory organizations 
(“SROs’’) from listing on an exchange or 
quoting on an interdealer quotation 
system an issuer’s securities if the issuer 
had issued securities or taken other 
corporate action that had the effect of 
nullifying, restricting, or disparately 
reducing the voting rights of existing 
common shareholders. Rule 19c—4 also 
specified certain transactions that were 
deemed non-disenfranchising to 
existing shareholders. In 1990, in 
Business Roundtable v. SEC, the U.S. 
Court of Appeals for the D.C. Circuit 
vacated the Commission’s rule on 
grounds that the basis on which the 
Commission had adopted the rule was 
beyond the scope of the Commission’s 
regulatory authority.” The court, 
however, did not address other statutory 
provisions on which the Commission 
had not relied, but that might provide a 
basis for promulgating similar 
regulation. 

Since Business Roundtable, market 
participants, the Commission, and 
Congress have encouraged the 
exchanges and the NASD to formulate 
their own listing standards regarding 
shareholder voting rights. Most recently, 
Commission Chairman Levitt 
encouraged establishment of a 
minimum voting rights policy. The 
NYSE, NASD, and Amex have 
developed such a Policy and now seek 
Commission approval pursuant to 
Section 19(b) of the Act. Although based 
upon the similar in many respects to 
former SEC Rule 19c-4, the Policy is 
more flexible and seeks to accommodate 


4 See Amendment No. 1 to SR-NYSE-94-20. 

5 See letter from Micheal Simon, Milbank, Tweed, 
Hadley & McCloy, Counsel to the NYSE, to Amy 
Bilbija, Attorney, SEC, dated August 5, 1994. 

® Securities Exchange Act Release No. 25891 (July 
7, 1988), 53 FR 26376. 

7 The Business Roundtable v. SEC, 905 F.2d 406 
(D.C. Cir. 1990). 


shareholder protection concerns with 
the needs and changing circumstances 
of capital markets and issuers.® 


III. Description 
A. The Policy 


The SROs are proposing to adopt a 
minimum voting rights rule that would 
prohibit continued listing on the NYSE 
or Amex, or inclusion in the Nasdaq 
System, of companies that 
disenfranchise shareholders of public 
common stock. The proposed rule 
states that: 

Voting rights of existing shareholders of 
publicly traded common stock registered 
under Section 12 of the Securities Exchange 
Act of 1934 cannot be disparately reduced or 
restricted through any corporate action or 
issuance of stock. Examples of such corporate 
action or issuance include, but are not 
limited to, the adoption of time-phased 
voting plans, the adoption of capped voting 
rights plans, the issuance of super voting 
stock, or the issuance of stock with voting 
rights less than the per share voting rights of 
the common stock through an exchange offer 


The Policy also contains additional 
guidelines as well as extensive 
interpretive language to supplement and 
clarify the application of the Policy to, 
among other things, (1) issuers with 
existing dual class structures; (2) review 
of past voting rights activities; and (3) 
foreign issuers. 

The Policy specifies that the 
restriction against the issuance of super 
voting stock is primarily intended to 
apply to the issuance of a new class of 
super voting stock. Companies with 
existing dual class capital structures 
generally will be permitted to issue 
additional shares of a class of existing 
super voting stock consistent with the 
Policy. 

In addition, under the Policy, the 
SROs will continue to permit corporate 
actions or issuances that would have 
been permitted under former Rule 19c— 


8 In addition, each SRO has proposed to 
supplement its rule with interpretations, 
commentaries, or policy statements in its respective 
proposals. 


® Specifically: (1) the NYSE is proposing to 
amend its Listed Company Manual; (2) the Amex 
is proposing to amend its Company Guide with 
respect to common stock voting rights in general as 
well as that portion applicable to its Emerging 
Company Marketplace (“ECM”); and (3) the NASD 
is proposing to adopt a voting rights rule for the 
Small Cap Nasdaq segment of the Nasdaq System 
and to adopt an interpretive policy to be applicable 
to the voting rights rules in the Nasdaq National 
Market System (“NMS”) segment and the Small Cap 
Nasdaq segment of the Nasdaq System. The NMS 
segment currently has a voting rights rule that 
mirrors the language of former Rule 19c—4. By 
adopting the proposed Policy, the NASD will 
acquire more flexibility in interpreting voting rights 
issues for Nasdaq NMS companies and create 
minimum voting rights standards throughout the 
Nasdaq System. 





Federal Register / ‘Vol. ‘59, No. 247 J ‘Tuesday, ‘December ‘27, 1994 7 Notices 


66571 








4. In evaluating other forms of actions 
or issuances, the SROs will consider, 
among other things, the economics of 
the transaction:and the voting rights 
being granted. The SROs intend to be 
flexible in their interpretations under 
the Policy. 

Further, the Policy encourages issuers 
to consult with their respective SROs 
prior to engaging in any action or 
committing to take any action that may 
be inconsistent with the Policy. While 
the’Policy will continue to permit 
actions previously permitted under 
former Rule 19c—4, issuers are urged not 
to assume, without first discussing the 
matter with their respective SRO staff, 
that a particular issuance of common or 
preferred stock or the taking of some 
other corporate action necessarily will 
be consistent-with the Policy. The SROs 
also suggest that copies of preliminary 
proxy or other material concerning 
matters subject to the Policy be 
furnished to the appropriate SRO for 
review prior to formal filing. 

Additionaly, the Policy provides for a 
review procedure for companies that 
apply to list on the NYSE or Amex, or 
to be included in the Nasdaq System. 
Under the procedure, the applicable 
SRO will review the issuer’s past voting 
rights actions to determine whether 
another SRO has (1) found any of the 
issuer’s actions to have been a violation 
or evasion of that SRO’s voting rights 
policy, or (2) been approached by the 
issuer for a ruling or interpretation 
regarding the application of that SRO’s 
voting rights policy with respect'to a 
proposed transaction. Based on the 
above, the SRO may take any action it 
findings appropriate in assessing the 
issuer’s listing application.1® Moreover, 
it will consider any such prior 
interpretations issued by other SROs in 
response to any request by the issuer on 
the same or similar transaction in 
making its own determination. 

Finally, the Policy exempts issuances 
or actions by non-U.S. companies. 
Specifically, the SROs will accept any 
action or issuance relating to the voting 
rights structure of a foreign company 
that is either (1) in compliance with the 
SRO’s requirements for domestic 
companies, or (2) not prohibited by the 
company’s home country law. This is 
consistent with past SRO action 
acknowledging the need for separate 
treatment of foreign issuers under their 
qualitative listing standards.** 


© Such action includes, but is not limited to, the 
denial of the listing or-the placing of restrictions on 
such listing. See Proposing Rétease. 

'' For example, the NYSE and Amex waive or 
modify certain listing.standards for foreign issuers 
when it can be shown that the foreign. company’s 
procedure is based on the laws, customs or 


B. Interpretation of the Policy: 
Presumptively Permitted Transactions 


Former Rule 19c—4 enumerated 
certain corporate actions that 
presumptively were not 
disenfranchising, but nevertheless 
affected shareholder voting rights.12 
Actions, presumptively permitted under 
former Rule 19c—4 will continue to’be 
presumptively permitted under the 
Policy.-In addition to these specific 
provisions of former Rule 19c—4, in the 
release adopting Rule 19c—4 the 
Commission specified that the.rule 
would not apply in certain 
circumstances. As discussed. below, 
these actions also will be permitted 


under the Policy. 


1. Initial Public Offerings 


Under the Policy, companies can 
issue dual classes of stock with unequal 
voting rights in an initial public offering 
and thereafter issue additional shares of 
those classes.13 In this regard, the 
issuance of disparate voting rights stock 
pursuant to an IPO is not a 
disenfranchising action because there 
are no existing public shareholders that 
are being affected’ by the transaction.’ For 
example, a company could offer Class 
A, lower voting stock, and Class B, 
higher voting stock, to the public in an 
initial public offering. Under the Policy, 
additional issuances of Class B, super 
voting stock, could be issued in the 
future because the dual class structure 
resulted from the IPO. The issuances 
could be made without additional 
issuances of Class A stock. In contrast, 
if a company offers only Class A stock 
to the public in an initial public offering 
it could not subsequently issue a new 
Class B super voting stock. 


2. Lower Voting Stock 


Under the Policy, a company that 
already has, gone public may issue a 


practices of its home country. See Securities 
Exchange Act Release No. 24634 (June’23,.1987), 52 
FR 24230. See also Securities Exchange Act Release 
Nos. 33611 (Feb. 23, 1993), 59 FR 10028 (March 2, 
1994); and 34300 (July 1, 1994), 59-FR 35156 (july 
8, 1994) (permitting foreign issuers to provide 
shareholders-with summary annual reports in 
conformance. with their home country, practices). 

12 These corporate actions include the following: 

(1) Initial Public Offerings (“IPO”); 

(2) Issuances of lower vote stock; 

(3) Issuances of securities to effect a bona fide 
merger or acquisition with voting rights not greater 
than the per share voting rights of any outstanding 
class of the common stock of the issuer; and: 

(4) Actions taken pursuant to state contro! share 
acquisition statutes. 

13'The term “initial public offering” is intended 
to.mean the offering of securities by a company by 
which it goes public. 


new Class of lower voting rights stock: 
Although former Rule 19c—4 permitted 
new lower vote issuances, the Policy . 
will provide:an issuer with additional 
flexibility to issue “tregular vote” stock 
following the issuance of lower voting 
stock. Specifically, the Policy will 
permit such issuances 

shareholders purchasing a new issue of 
lower voting stock are fully aware of the 
limits on their voting power, both 
individually and. collectively, at-the 
time of purchase. Similarly, existing 
shareholders of lower voting stock are 
cognizant of the possibility that.their 
voting power may decrease through 
subsequent issuances of regular or lower 
voting stock. By restricting subsequent 
offerings to equal or lesser voting 
stock,?5 no existing individual or class 
of shareholder is disenfranchised by this 
form of capitalization. Thus, under the 
Policy, an issuer may continue to.issue 
new Classes of lower voting stock (e.g., 
stock with 2 vote per share followed by 
Y%, vote pershare, and so on). 

The Policy, however, will clearly 
prohibit the issuance of a new class of 
stock with voting rights:greater than the 
outstanding existing classes. For 
example, a company with a one vote 
class.and ¥2 vote class could not later 
issue a new Class of super voting stock 
with votes higher than the one vote 
class. There are certain limited 
situations, however, where a company 
with multiple-classes may be abie to 
issue a new class of stock with voting 
rights. higher than one of the existing 
classes. For example, a company with 
classes.of one vote and ¥/s vote stock 
outstanding may be able to.issue a new 
class with ¥2.vote stock.even if it was 
not part of its original capital structure. 
The SROs should analyze such 
issuances. on a case-by-case basis taking 
into. consideration. the information 
disclosed to shareholders in the creation 
of the existing outstanding classes, the 
purposes. and. economics of the issuance 
of the new class of stock, and the 
disenfranchising effect.on each 
outstanding class. 

Notwithstanding the above, there are 
certain issuances of lower voting stock 
that would clearly violate the Policy 
because they are constructed in a 
manner‘to disenfranchise shareholders. 
For example, if a company issued lower 
voting stock with a divided sweetener in 
exchange for stock of an outstanding 


14 Lower vote'stock has voting rights less than the 
per share voting rights of any outstanding class of 
the common stock of the issuer. 

*5 As indicated earlier, a company with an 
existing structure composed in part of super voting 
stotk, may continue to issue additional shares of . 
the supervoting steck without being in violation-éf - 
the Poliey. ~~ 
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class with higher votes but lower 
dividends, this exchange offering would 
be violative of the Policy. Thus, the 
SROs will review issuances of new 
classes of lower voting stock to 
determine if they are consistent with the 
Policy. 


3. Bona Fide Mergers and Acquisitions 


The issuance of lower voting rights 
stock in connection with a business 
combination to effect a bona fide merger 
or acquisition, in which the voting 
rights of the securities issued would not 
be greater than the voting rights of any 
existing class of common stock, will be 
presumed to be accepted under the 
Policy. For example, when the lower 
voting rights stock is structured so that 
dividends or other substantive rights 
(e.g., election of directors) are based on 
the assets or performance of the 
acquired company, such a 
recapitalization generally should be 
considered bona fide and consistent 
with the purposes of the Policy.?® 


4. Application of the Policy to Control 
Share Acquisition Statutes and Other 
Takeover Defenses 


The Policy will not apply to corporate 
action taken pursuant to state law 
requiring a state’s domestic corporation 
to condition the voting rights of a 
beneficial or record holder of a specified 
threshold percentage of the 
corporation’s voting stock on the 
approval of the corporation’s 
independent shareholders. These 
statutes generally are referred to as state 
“control share acquisition statutes.” 
They are designed to prevent unwanted 
acquisitions of the corporations by 
limiting the voting rights of large 
shareholders, unless specifically 
approved by the disinterested 
shareholders or unless the corporation 
amends its articles of incorporation or 
by-laws to opt out of the statute. 

In addition, the Policy will continue 
to permit issuers to take corporate 
action pursuant to other shareholder 
rights plans such as “‘poison pills’’?” 
and “lock-ups.’’?® Shareholder rights 


16 A merger or combination between a company 
with a disparate voting rights plan and a company 
with a one-share, one-vote capitalization would be 
scrutinized to ensure that it is being effected for a 
bona fide business purpose. 

17 Use of a “poison pill” is a strategy, generally 
employed by a potential takeover-target company, 
to make acquisition of its stock more costly to an 
acquirer. For instance, a firm may issue a new series 
of preferred stock that provides shareholders the 
right to redeem it at a premium price after a 
takeover. Such measures raise the cost of an 
acquisition, and cause dilution, hopefully deterring 
a takeover bid. 

18 A “lock-up” is a privilege offered to a friendly 
~ “acquirer by-a.target-company of buying the target's 
most valuable assets or additional equity, oftenvat 


plans usually are adopted by 
corporations to discourage tender offers, 
or to encourage the development of an 
auction for the company resulting in 
shareholders receiving a higher price for 
their stock. They are not adopted to 
disenfranchise an existing class or 
classes of shareholders. 

Similarly, lock-up options or 
agreements generally are utilized by a 
corporation as a defensive tactic and 
entered into with a friendly potential 
acquirer often referred to as a “white 
knight.” Nevertheless, lock-up-effected 
by the sale of a new class of super 
voting preferred stock generally would 
be prohibited under the Policy because 
they would involve an issuance of a 
new Class of super voting stock. 
Accordingly, the SROs will have the 
flexibility to analyze the facts of each 
lock-up option or poison pill on a case- 
by-case basis for consistency with the 
Policy.?9 


C. Interpretation of the Policy: Other 
Issues 


1. Prior Interpretations 


Following the initial adoption of 
former Rule 19c—4, the SROs issued a 
number of policy interpretations 
regarding corporate actions that they 
believed were permitted under the rule. 
These interpretations will continue to 
apply under the Policy with respect to 
the specific corporations for which the 
interpretations were issued. In addition, 
they will be available as guidance to 
other corporations seeking 
authorization, from the SRO that issued 
the interpretation, to engage in similar 
corporate activity. With respect to the 
specific company for which the 
interpretation was issued, this provision 
is a reassurance that its action will not 
be re-evaluated under the Policy. With 
respect to other corporations seeking to 
implement similar transactions, this 
provision grants the interpretation some 
precedential value to be used when 
discussing the potential transaction 
with the SRO. 


2. Adoption of New Voting Rights 
Structures 


In certain circumstances, the Policy 
also will provide greater flexibility than 
Rule 19c—4 for companies initially 
adopting a new voting rights structure 
or altering their existing capital 


a discount. The aim is to discourage a hostile 
takeover by granting such an option to a friendly 
acquirer. 

19For example, if the issuer's existing capital 
structure included the super voting class being 
issued pursuant to the lock-up agreement, the SRO 
could find it to be an issuance of an existing class 
of stock and thus permissible under the Policy. See 


Supplementary Material .10 of the NYSE’s proposal. 


structure in such‘a fashion that might - 
otherwise be prohibited under the 
Policy. For example, if a company is in 
financial distress, the company might 
issue preferred stock with heightened 
voting protection necessary to protect 
the interests of the preferred stock 
purchasers. The SROs will evaluate the 
application of the Policy to such 
transactions on a case-by-case basis. In 
other situations, issuances of preferred 
stock that have special voting rights 
attached would be reviewed on a case- 
by-case basis to determine if they are 
consistent with the Policy. In this 
regard, traditional varieties of preferred 
stock would be permitted under the 
Policy. In contrast, blank-check 
preferred stock with unlimited voting 
rights generally would be viewed as 
creating a new class of super voting 
rights and impermissible under the 
Policy. 


3. Issuers With Existing Dual Class 
Structures 


A number of companies currently 
have multiple class structures. In 
addition, after the approval of the 
Policy, additional companies may adopt 
multiple class structures consistent with 
the Policy. For example, a company 
could have a dual class structure that it 
implemented prior to adoption of the 
Policy, or could have a permissible dual 
class structure resulting from an initial 
public offering or the issuance of lower 
voting stock. Under former Rule 19c-4, 
such a company generally was 
prohibited from issuing additional 
amounts of the higher voting stock 
unless such issuance did not further 
disenfranchise existing shareholders. In 
effect, a company’s existing dual class 
capital structure was permitted only as 
to securities previously issued that were 
then outstanding in the market. 

Under the Policy, there will be no 
restrictions on the ability of a dual class 
company to issue additional shares of 
an existing class of higher voting stock 
in a capital-raising transaction, via a 
stock dividend, through the issuance of 
stock options, or in a stock split. Such 
a company would not be permitted, 
however, to adopt a different capital 
structure that reduces or restricts voting 
rights, such as a time-phased voting 
plan, or the issuance ofa third class of 
stock with greater voting rights than 
shares of any existing class. 


4. Grandfather Provision 

Under the Policy, the SROs will 
‘grandfather’ all companies listed on 
the NYSE or Amex or included in the 


Nasdaq System that have taken action 
inconsistent with the Policy prior to its 
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approval by the Commission.?° This 
will cover NYSE, Amex, or Nasdaq 
companies that either have (1) issued 
securities that would have violated the 
new Policy, or (2) taken all corporate 
action necessary to authorize such an 
issuance. Such corporate action 
includes the required shareholder 
approval as mandated by the state of 
incorporation, the corporation’s by-laws 
or articles of incorporation, or the home 
market. In addition, as noted above, 
contrary to former Rule 19c—4, which - 
grandfathered only existing securities, 
the Policy will in effect grandfather a 
company’s dual class capital structure 
in its entirety. Finally, the NYSE 
proposal also specifically states that it 
will grandfather all NYSE companies 
that have taken action inconsistent with 
former Rule 19c—4 since that rule was 
vacated.?2 


D. Implementation of the Policy 


1. Interaction With Other Markets 


SRO interpeetations under the Policy 
will be flexible, recognizing that both 
the capital markets and the 
circumstances and needs of listed and 
Nasdaq issuers change over time. At the 
same time, the Policy will give the SROs 
broad discretion in reviewing past 
voting rights actions by companies 
seeking to list on the Exchanges, or 
qualify for inclusion in the Nasdaq 
System. Subject to the foregoing, the 
SROs will apply the following 
procedures in providing interpretations 
under the Policy: 

e An issuer seeking to list its 
securities on an Exchange, or qualify for 
inclusion in the Nasdaq System, may 
seek advice from the respective SRO 
with respect to a proposed transaction. 
In such a case, the SRO would not 
provide advice under the Policy if the 
issuer already had sought and received 
advice from its home market on the 
transaction. In that instance, the SRO 
would honor the home market’s 
interpretation. 

e Ifan SRO delists or deregisters an 
issuer’s securities for violation of the 


20 Because Nasdaq NMS securities have been 
subject to a Rule 19c—4 standard which was 
adopted and has been enforced by the NASD after 
the adoption of formerRule.19c~4, the NASD will 
grandfather only companies included in the Small 
Cap Nasdaq segment of the Nasdaq System. See 
. Securities Exchange Act Release No. 28517 (Oct. 5. 
1990), 55 FR 41626 (Oct. 12, 1990). 

21 The grandfather provision of the Policy is not 
limited to dual class structures, but rather extends 
to the full capital structure of the company 
including for example securities with time-phased 
or capped voting rights. 

22 The provisions of Rule 19c—4 were adopted by 
the NYSE as part of its rules, and have continued 
to be its standard even after Rule 19c—4 was 
vacated. Securities Exchange Act Release No. 27554 
(December 20, 1989), 54 FR 53227. 


Policy, the other SROs would not 
subsequently list or include in Nasdaq 
the issuer’s securities. 

e The SROs will publish their 
interpretations under the Policy. 

These procedures essentially ensure 
that each SRO will have primary 
jurisdiction to provide advice to issuers 
in its own market. 


2. SRO Review of Past Issuances 


The SROs will have flexibility in 
reviewing the circumstances of the 
original issuance of any class of stock, 
including non-voting stock, in 
determining whether to list such stock 
or permit its inclusion in the Nasdaq 
System. For example, if a company 
issues stock shortly before seeking to list 
or qualify for inclusion, and such an 
issuance would have been a violation of 
the Policy had the issuer been listed on 
the Exchange or included in the Nasdaq 
System, the Exchanges generally would 
not list the stock and the NASD would 
not include the stock in the Nasdaq 
System. Similarly, if the issuer 
voluntarily delisted from an Exchange 
or withdrew from the Nasdaq System in 
order to effect such an issuance, the 
SROs also generally would not list the 
stock or include it in the Nasdaq 
System. 

There are other situations, however, 
in which such a prior issuance would 
not necessarily be a bar to listing on the 
Exchanges or inclusion in the Nasdaq 
System. For example, a company whose 
stock is traded over-the-counter but not 
included in the Nasdaq System, such as 
on the NASD’s Over-the-Counter 
Bulletin Board, might effect such an 
issuance well before the issuer 
contemplated listing on an Exchange or 
seeking to be qualified for inclusion in 
the Nasdaq System. Under certain 
circumstances, it may be appropriate for 
the SRO to permit the listing or 
inclusion of such stock. To maintain 
necessary flexibility, this area will be 
left open to the SROs for application to 
the particular facts and circumstances of 
each case.?3 


IV. Summary of Comments 


The Commission received two 
comment letters regarding the proposed 
uniform voting rights policy: one in 
favor of the Policy 24 and one against the 
Policy because it was not Sufficiently 


23 Thus, the NYSE’s Amendment No. 1 deletes the 
absolute prohibition against listing non-voting 
common stock previously issued in a manner not 
in conformity with the Policy. See note 4, supra. 

24 See letter from John F. Olson and Robert Todd 
Lang, American Bar Association Section of Business 
Law, Task Force on Listing Standards of Self- 
Regulatory Organizations, to Jonathan Katz, 
Secretary, Commission, dated September 8, 1994 
(“ABA letter’’). 


restrictive.25 In addition to generally 
supporting the Policy and favoring the 
flexibility accorded to SROs in 
interpreting the new Policy, the ABA 
letter urges regular, periodic, fully 
informed, and generally consistent 
interpretations by the SROs. Further, it 
favors prompt publication of any 
meaningful distinctions in 


interpretation by the SROs. The HFRRF © 


letter principally opposes the ability 
under the Policy for corporations with 
dual class structures to an unlimited 
right to issue additional shares of super 
voting stock. The HFRRF letter believes 
this aspect of the Policy will permit 
further disenfranchisement of lower 
vote shareholders. It recommended that 
the SROs adopt certain structural 
safeguards for those limited instances 
where multiple capitalization is 
permitted.26 

In addition, the NYSE previously 
solicited comments on an earlier version 
of the proposed rule change before it 
submitted the proposal to its board of 
directors. The NYSE received 93 letiers 
supporting, 39 opposing, and 14 taking 
a neutral position towards the Policy.?7 
According to the,NYSE, the negative 
comment letters generally opposed the 
proposal for the following reasons: The 
NYSE does not have jurisdiction in this 
area; the Policy is too restrictive and 
should permit any shareholder voting 
policy that shareholders ratify; the 
Policy is too flexible and the NYSE 
should revert to a strict ‘“‘one-share, one- 
vote”’ standard; and the Policy lacked 
specificity, thus not providing sufficient 
guidance as to what voting rights 
structures the Policy would permit. The 
letters in favor of the Policy supported 
its adoption primarily for the following 
reasons: the Policy protects the interests 
of shareholders; the Policy allows 
issuers responsible flexibility in the 
issuance of lower voting stock; the 
Policy provides greater certainty in the 
U.S. capital markets; the Policy provides 
publicly traded companies flexibility 
with respect to formulating their capital 
structures; and the Policy and its 
application will result in uniformity 
among the markets, while providing the 
SROs needed flexibility in certain 


25 See letter from Jennifer Morales, Executive 
Director, Houston Firemen’s Relief and Retirement 
Fund, to Jonathan Katz, Secretary, Commission, 
dated August 31, 1994 (“HFRRF letter”). 

26 The recommendation includes: (1) Ensuring the 
voting disparity between the classes is not greater 
than 10-1; (2) providing the low-vote class with the 
exclusive right to elect at least 25% of the board: 
and (3) at any time the high vote class represents 
less than 12.5% of equity, providing the low vote 
class shares with the right to vote in the election 
of the 75% of the board that they did not elect 
directly. 

27 See SR-NYSE-94-20. 
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circumstances to conduct a 
analysis. The NYSE circulated a revised 
draft to various of its advisory 
committees to address some of these 
concerns and received 12 written 
comments—eight in support, four 
offering various technical suggestions. 
Finally, the Commission notes that 
several commenters to the NYSE draft 
proposal expressed concern that it could 
‘conflict with the Business Roundtable 
decision, although no commenters 
_ raised this concern directly to the 
Commission. The Commission believes 
such concerns are misplaced. Each of 
the three SROs is adopting the Policy 
into its own rules, whereas former Rule 
19c—4 was adopted by the Commission. 
The Business Roundtable court merely 
rejected the basis offered by the 
Commission in adopting the Rule 
pursuant to Section 19(c) of the Act, 
holding that the Commission’s 
justification had exceeded its statutory 
authority thereunder. Although the 
substance of former Rule 19c-4 is 
similar to the Policy, this has no bearing 
on the validity of SRO action taken 
pursuant to Section 19(b) of the Act. In 
fact, the court in the Business 
Roundtable decision specifically noted 
that exchanges and securities 
associations have the authority to 
propose rules, including listing 
standards, pursuant to Section 19(b) of 
the Act, even through in its opinion the 
Commission may not itself impose 
similar rules under Section 19({c) of the 
Act.28 


V. Discussion 


The Commission believes that the 
proposed rule changes are consistent 
with the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities - 
association and national securities 
exchanges and, in particular, the 
requirements of Sections 6 and 15A of 
the Act. Specifically, the Commission 
believes that, consistent with Sections 
6(b)(5) and 15Afb)(6) of the Act, the 
Policy does not unfairly discriminate 
among issuers and will foster investor 
confidence in the markets thereby 
protecting investors and the public 
interest. In addition, the Commission 
believes that the Policy and the 
procedures for its implementation 
further the maintenance of a fair and 
orderly market. Finally, for the reasons 
set forth below, the Commission finds 
that, consistent with Sections 6(b)(8) 
and 15A(b)(9) of the Act, the proposal 
does not impose any burden on 


28 See The Business Roundtable v. SEC, 905 F.2¢ 
406, 409-10 (D.C. Cir. 1990). 


competition that is not necessary or 
appropriate in furtherance of the Act. 


A. Shareholder Protection and the 
Public Interest 


The Commission believes that the 
issue of shareholder voting rights has 
far-reaching implications for 
shareholder protection and the public 
interest, and that an SRO rule ensuring 
a minimum level of shareholder 


‘protection from disenfranchising actions 


is appropriate and consistent with the 
Act. More specifically, it is reasonable 
for the SROs, in providing a market to 
trade securities, to ensure that 
shareholders in that market are treated 
fairly. Widespread occurrences of . 
shareholder disenfranchisement could 
undermine investor confidence in the 
market and diminish investor 
participation. As discussed below, the 
Policy, which was independently 
proposed by the NYSE, Amex, and . 
NASD, and which will operate through 
their respective listing standards, is 
drafted to provide public shareholders 
as much protection as possible from 
disenfranchisement, while minimizing 
intrusion into traditional areas of state 
regulation and not unduly interfering 
with the ability of public corporations to 
set their own capital structures. 

The Commission believes that the 
minimum standard for voting rights 
contained in the Policy will help 
prevent abusive disenfranchisement of 
public shareholders and provide 
guidance to issuers that either currently 
have other than a standard one-share, 
one-vote capital structure or that are 
contemplating a capital reorganization 
that may come under the scrutiny of the 
Policy. The SROs have identified as 
narrowly as possible those corporate 
actions or issuances that would 
disenfranchise shareholder voting 
rights. 

For example, as discussed above, the 
new Policy is similar, in part, to former 
Rule 19c—4, which was designed to 
discourage issuers from engaging in 
activity involving corporate issuances or 
other corporate actions that nullified, 
restricted, or disparately reduced the 
voting rights of existing shareholders of 
common stock and would continue to 
permit transactions permitted under 
that standard. Based on the SROs’ 
experience in applying former Rule 
19c—4, and in light of feedback they 
have received from various ps, the 
SROs have designed the Policy to be 
more flexible than Rule 19c-4, 
especially-in addressing certait: 
business or economic situations which 
would warrant a corporation to issue 
disparate voting rights stock. 


-As a result, the Policy, in addition to 
permitting transactions that had been 
permitted under former Rule 19c—4, 
generally will permit corporate actions 
or issuances that are consistent with the 
corporation's existing capital structure 
in addition to allowing the SROs more 
flexibility in evaluating new issuances 
on a case-by-case basis. The 
Commission believes that by assuring 
the continued permissibility of those 
corporate actions permitted under 
former Rule 19c—4 release and under the 
interpretations issued pursuant to that 
rule, the SROs have provided 
consistency for issuers.2® On the other 
hand, the Commission believes that the 
Policy will provide the SROs useful 
flexibility in evaluating transactions on 
a case-by-case basis and permitting 
issuers to adopt certain new voting 
rights structures consistent with the 
Policy.3¢ 

Finally, the Commission believes that 
the SROs’ decision to “grandfather” the 
capital structure 3* of all Hsted for 
qualified for inclusion in the Nasdaq 
System) companies that have taken 
action inconsistent with the new Policy 
is reasonable and, for the reasons 
discussed herein, consistent with the 
purposes of the Act. First, the 
Commission believes that it would be 
unduly burdensome upon issuers to 
require them to go back in time and 
unwind transactions in order to come 
into compliance with the Policy. 
Second, the Commission believes that 
the Policy is a forward looking proposal 
to prevent disenfranchising transactions 
and that it would not be equitable to 
force issuers to try to undo transactions 
previously effected. Finally, the 


2° In this regard, the Commission has considered 
the suggestions presented in the HFRRF letter and 
does not believe that the absence of additional 
“structural safeguards” is mconsistent with any 
requirements of the Act or the rules and regulations 
thereunder. As stated earlier, the Policy recognizes 
that an investor in a dual class corporation invests 
knowing and accepting the capital structure in 
place and the possibility of additional issuances of 
disparate voting rights securities. 

30 There may be valid business or economic 
reasons for corporations to issue disparate voting 
rights stock. The Policy provides the SROs with a 
voting rights standard which will! provide issuers 
with a certain degree of flexibility in adopting 
cerporate structures, so long as there is a reasonable 
business justification to so doing, and such 
transaction is not taken or proposed primarily with 
the intent to disenfranchise. 

31 Under the Policy's grandfather provision, 
issuers can continue to issue additional amounts of 
any security which is a part of the capital structure 
being grandfathered. This would include super 
voting stock, time phased voting plans, and capped 
voting plans so long as the characteristics of such 
stock remains unchanged. For instance, if pursuant 
to an existing time-phased voting plan, the trigger 
date is four years, the issuer could not issue a new 
class of stock with a different trigger date or change 
the trigger date of the existing class. 
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Commission believes that the 
grandfather provision of the Policy is 
necessary to avoid unfair discrimination 
between issuers, in that issuers will not 
be required to change their capital 
structures in order to come into 
compliance with rules to which they 
were not subject when creating such a 
capital structure. 


B. Statutory Requirements Applicable to 
Securities Exchanges and Associations 


As noted above, the Commission has 
reviewed the proposed rule changes to 
ensure that they “are not designed to 
permit unfair discrimination between 
* * * issuers’ pursuant to Sections 
6(b)(5) and 15(A)(6) of the Act and “‘do 
not impose any burden on competition 
not necessary or appropriate in 
furtherance of the purposes of [the Act]”’ 
pursuant to Sections 6(b)(8) and 
15A(b)(9).32 In addition, the 
Commission finds that the proposed 
rule changes are appropriate in the 
public interest, and necessary for the 
protection of investors. For several 
reasons, the Commission believes that 
the Policy fulfills these requirements. 

First, the Policy is not designed to 
permit unfair discrimination among 
issuers. As noted above, the Policy will 
be applicable to ali Section 12 registered 
securities listed or quoted on the 
respective markets. On Nasdaq this 
includes both Nasdaq NMS and Nasdq 
Small Cap companies and on Amex this 
includes EM listed companies. In 
addition, although an issuer 
participating in a violative transaction 
may no longer be listed on any of the 
three markets, this is not the result of 
unfair discrimination. The nature of a 
listing or eligibility requirements is to 
set standards with which all issuers 
must comply in order to have ready 
access to the market. Indeed, the Act 
recognizes that U.S. securities markets 
will develop their own eligibility 
standards for securities traded on their 
markets and duelist those companies 
which do not comply. Thus, the 
Commission believes that the adoption 
of the Policy as a listing or eligibility 
standard for the respective Eros does not 
unfairly discriminate among issuers and 
tnus is consistent with the provisions of 
Sections 6(b)(5) and 15A(b)(6) of the 
Act. 

Second, the Commission believes that 
the Policy will enhance the ability of the 
Exchanges and the NASA to fulfill their 
responsibilities under Sections 6{b)(5) 
and 15A(b)(6) of the Act. In particular, 
the Commission believes that the Policy 
is designed to prevent fraudulent and 
manipulative acts and practice, and to 


*215 U.S.C. 78f(5}(5). 780—3(b){9) (1993). 


promote just and equitable principles of 
trade. Moreover, the Policy is designed 
to protect investors and the public 


‘ interest.33 As discussed above, the 


Policy protects investors from disparate 
voting rights plans that, result in 
disenfranchisement, which eliminates a 
shareholder's right to have any effect on 
future corporate decisions through 
transactions that are not fully subject to 
market discipline. At the same time, 
however, the Policy is crafted to permit 
disparate voting rights plans that do not 
disenfranchise existing shareholders 
and assure that the creation of shares 
with lesser voting rights are subject to 
market discipline. This avoids unduly 
rights are subject to market discipline. 
This avoids unduly burdening issuers 
and allows for flexibility in devising a 
corporation’s capital structure. 


Third, the Commission also believes 
the Policy will not pose an 
inappropriate burden on competition 
among markets because the Policy only 
sets a minimum threshold standard 
common to all three SROs. Each SRO is 
free to adopt a stricter standard in 
competing for listings, if it chooses to do 
so. Further, the Policy still permits the 
SROs to compete for listings based upon 
a variety of other factors such as the 
quality of their markets, services 


, offered, and fees charged. Finally, in 


regard to competition among issuers, the 
Policy only restricts issuers to the extent 
that they act to disenfranchise 
shareholders but allows them to adopt 

a panopoly of non-disenfranchising 
structures. 


C. Implementation Provisions and 
Commission Oversight 


As discussed above, the SROs intend 
to adopt consistent procedures on 
providing advice under the Policy to 
prevent inconsistent interpretations that 
might invite abuse. In this regard, the 
SROs intend to publish their respective 
interpretations and honor each other's 
interpretations, with the home market 
having primary jurisdiction over 
transactions proposed by its issuers. 
Generally, if the NYSE or AMEX delist 
or the NASD deregisters an issuer's 
securities for violation of the Policy, the 
issuer will not be accepted subsequently 
for listing on the NYSE or Amex or 
qualify for inclusion in the Nasdaq 
System. In addition, during a new 
listing application process, each SRO 
will review past corporate action 
regarding voting rights, including action 
undertaken shortly prior to applying for 
listing or inclusion, in an attempt to flag 


715 U.S.C. 78f(b)(5), 780-3(b){6) (1993). 


such activity entered into solely in order 
to circumvent the Policy.34 


The Commission believes that these 
consistent interpretative procedures are 
necessary to prevent degradation of the 
Policy and provide consistency and 
predictability for issuers.35 The SROs 
would not be able to proffer issuers an 
open, flexible voting rights standard and 
at the same time retain a meaningful 
voting rights Policy if they were open to 
unlimited issuer pressure to eviscerate 
the Policy. The SROs recognize that, 
with the implementation provisions, 
there is less likelihood that issuer 
pressure could create a “loophole” that 
will defeat the purpose of the Policy of 
each SRO. The Commission agrees that 
the SROs’ action is necessary here to 
prevent abuse. 


Further, without the implementation 
procedures, the erosion of the minimum 
standard, with the consequent 
occurrences of shareholder 
disenfranchisement, could reduce 
investor confidence and participation in 
these markets. On the other hand, 
consistent interpretation of the Policy 
will increase investor confidence in the 
quality and reliability of the securities 
traded in these markets. Thus, the 
provisions of the Policy regarding 
implementation and interaction with 
other markets, including the proposed 
procedures to honor interpretations 
under the Policy, are an integral and 
necessary means of assuring meaningful 
implementation of the Policy. 


In addition, the Commission's 
extensive oversight over the 
enforcement of all SRO rules, including 
listing standards, will help to ensure 
that the Policy is not implemented in an 
anticompetitive or discriminatory 
manner. For example, the Commission 
inspects SROs for, among other things, 
compliance with SRO rules, and is 
authorized to bring enforcement action 
against an SRO for failure to comply 
with its own rules (including listing 
standards).°® Accordingly, any action by 
an SRO to apply and enforce the Policy 
unfairly or in an anticompetitive 


‘4 As noted above, the Policy will not be applied 
retroactively. Nevertheless, the SROs intend to 
scrutinize closely any disenfranchising actions 
taken shortly before-a listing request. 

35In this regard, the Commission agrees with the 
ABA letter in that consistency and reliability of 
interpretations is fundamental to the success of the 
Policy. 

36 Under Section 19(h) of the Act, the 
Commission is authorized to bring an enforcement 
action against any SRO that fails to comply with its 
own rules. Therefore, failure by an SRO to apply 
its listing standards, or action by an SRO to enforce 
them in a manner inconsistent with its rules, would 
subject the SRO to discipline by the Commission. 
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manner could subject the SRO to an 
enforcement action by the Commission. 

Finally, the Commission’s authority 
in approving delistings and in reviewing 
appeals by issuers whose securities are 
delisted from an Exchange or terminated 
from inclusion in the Nasdaq System 
should further ensure fair application of 
the Policy. For example, before a 
security can be delisted by an Exchange 
under Section 12 of the Act, the 
Commission must enter an order 
granting the application to delist,37 and 
may order a hearing to determine 
whether such application has been 
made in accordance with the rules of 
the Exchange.38 Moreover, under 
Section 19(d)(2}of the Act, the 
Commission is authorized to review any 
SRO action that prohibits or limits any 
person in respect to access to services 
offered by the SRO.%9 In summary, the 
Commission’s pervasive oversight over 
the implementation of SRO listing 
standards, in addition to the right of any 
issuer delisted, terminated from 
quotation, or denied listing as a result 
of an interpretation under the Policy to 
have the action reviewed by the 
Commission, will help to ensure that 
the Policy will not be implemented in 
an anti-competitive or discriminatory 
manner. 


VI. Conclusion 


The Commission believes that the 
NYSE’s, Amex’s, and NASD’s proposals 
to adopt the Policy as set forth above is 
an important step toward increasing 
shareholder protection, thereby 
enhancing investor confidence in the 
U.S. securities markets. The 
Commission continues to encourage the 
adoption of such standards by the 
remaining SROs, and remains confident 
that such a voting rights listing standard 
is a beneficial step toward strengthing 
the U.S. securities markets. 

The Commission also finds that the 
proposed rule changes are consistent 
with Sections 6(b)(8} and 15A(b)(9) 4° of 
the Act, which provide that an SRO’s 
rules must not impose any burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Act. The Commission 
recognizes that, under the Policy, 
issuers with capital structures that do 


37 See e.g., Securities Exchange Act Release No. 
32706 (August 2, 1993). 

3817 CFR 240.12d2-2(c) (1994). 

3®Section 19(f) of the Act sets forth the applicable 
standard of review of any such action taken by an 
SRO, which would require the Commission to (1) 
ascertain if the action was‘taken in accordance with 
the rules of the SRO and (2) ensure that such rules 
are, and were applied in a manner consistent with 
the purposes of the Act. 

4915 U.S.C. 78f(b)(8) and 15 U.S.C. 780-3(b)(9) 
(1993). 


not conform to the requirements of the 
Policy will not be permitted to list or 
include their securities on three major 
U.S. markets. Nevertheless, the 
Commission is persuaded by the SROs’ 
stated objectives—to enhance investor 
protections *1; and to provide investors 
with the protections the Policy affords - 
and the benefit cf knowing that issuers 
cannot avoid the effects of a market’s 
voting rights policy by seeking an 
interpretation in another market #2—that 
the Policy and procedures for 
interpretations under the Policy do not 
place an undue burden on competition 
and that any burden on competition that 
may result from the Policy is 
appropriate in furtherance of the 
purposes of the Act. 


Similarly, as discussed in this order, 
the Commission believes the proposed 
rule changes do not violate Sections 
6(b)(5} and 15A(b)(6) of the Act,*3 which 
provide, among other things, that the 
rules of an SRO may not be designed to 
permit unfair discrimination between 
issuers, among others. 


For the reasons stated above, as well 
as the analysis contained in this order, 
the Commission believes that the 
protections afforded shareholders by the 
adoption of SRO proposals that will 
prohibit certain disparate voting rights 
plans that disenfranchise existing 
shareholders is consistent with the 
requirements of the Act and the rules 
and regulations thereunder pertaining to 
a national securities association and to 
national securities exchanges. 


It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,4* that the 
proposed rule changes (SR-NYSE-94— 
20, SR-Amex-—94-29, and SR-NASD— 
94—95) are approved. 


By the Commission. 
Margaret H. McFarland, 
Deputy Secretary. 
[FR Doc. 94-31728 Filed 12-23-94; 8:45 am} 
BILLING CODE 8010-01-M 


41 See File No. SR-NASD-—94-45 at 15. 

42 See File No. SR-NYSE-94—20 at 4, and File No. 
SR-AMEX-94—29 at 10. 

#315 U.S.C. 78s(b)(5) and 15 U.S.C. 780-3{b)f6) 
(1988). 

4415 U.S.C. § 78sf{b}(2) (1993): 


[Release No. 34—35116; international Series 
Release No. 762; File No. SR-BSE-94-01]} 


Self-Regulatory Organjzations; Boston 
Stock Exchange, Inc; Order Granting 
Approval to Proposed Rule Change 
and Notice of Filing and Order 
Granting Accelerated Approval to 
Amendment No. 1 to Proposed Rule 
Change Relating to the Boston- 
Montreal Linkage 


December 19, 1994. 


I. Introduction 


On February 7, 1994, the Boston Stock 
Exchange, Inc. (“BSE” or “Exchange”) 
submitted to the Securities and 
Exchange Commission (‘‘SEC” or 
“Commission’”’), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”)? and Rule 19b—4 
thereunder,? a proposed rule change to 
establish a northbound trading linkage 
with the Montreal Exchange (“ME”). On 
November 7, 1994, the BSE submitted 
amendment no. 1 to the rule filing.? 

The proposed rule change was 
published for comment in Securities 
Exchange Act Release No. 34456 (July 
28, 1994), 59 FR 39802 (August 4, 1994). 
No comments were received on the 
proposal. 


II. Background 


In 1984, the Commission approved 
the first phase of a southbound linkage 
between the BSE and the ME for the 
routing of orders for the purchase and 
sale of securities listed on the BSE.* The 
initial phase of the linkage permitted 
ME members to direct to the BSE 
marketable limit orders in 
approximately forty U.S.-listed 
Canadian national stocks available for 
trading on the Intermarket Trading 
System (“ITS”). In 1985, phase two of 
the linkage was approved permitting the 
BSE to expand the list of securities 
eligible to be traded on the linkage to 
include most ITS securities traded on 
the BSE.5 

In 1989, the Commission approved a 
Linkage Plan that allowed the BSE to 
connect the southbound linkage with 
the BSE’s automated communications 
order-routing network (“BEACON”) 
system.® The Commission also approved 
at that time a generic linkage rule that 


115 U.S.C. 78s(b)(1) (1988). 

217 CFR 240.19b—4 (1993). 

? See letter from Karen A. Aluise, Assistant Vice 
President, BSE, to Holly Smith, Associate Director, 
SEC, dated November 1, 1994. 

4 See Securities Exchange Act Release No. 21449 
(November 1, 1984), 49 FR 44575. 

5 See Securities Exchange Act Release No. 21925 
(April 8, 1985), 50 FR 14480. 

6 See Securities Exchange Act Release No. 27080 
(July 31, 1989). 
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allows the Exchange to establish trading 
linkages, provided that the BSE submits 
a Linkage Plan for each new proposed 
linkage to the Commission for its 
approval.” 


Ill. Description of the Proposal 


The proposed rule change establishes 
a trading linkage for the transmission of 
orders in certain Canadian securities 
from the BSE to the ME (‘‘northbound 
linkage”). The linkage will be 
administered pursuant to the Linkage 
Plan agreement between the BSE and 
ME. The Linkage Plan contains 
provisions relating to management of 
the linkage, resolution of trade disputes, 
comparison and settlement of trades, 
and surveillance of transactions.® 

As a result of the northbound linkage, 
BSE members will be able to route 
orders for dually traded Canadian 
securities ® directly to the ME for 
execution. The broker-dealers may enter 
orders for Canadian securities into their 
in-house electronic systems, which are 
linked to the BSE’s BEACON system. 
BEACON receives and records the 
details of each order ?° before routing 
them directly to the ME’s automated 
order-routing and execution system.11 
The ME system then logs each order and 
directs it to the ME specialist’s 
electronic book.12 

Upon the execution of a U.S. 
customer’s order on the ME, a customer 
report is sent from the ME specialist’s 
book through the ME system to the 
BEACON system, with both systems 
logging in the details of the report. 
BEACON then sends the report to the 
U.S. broker-dealer’s in-house system. 
The trades are cleared in Canada 
pursuant to the BSE member's 
agreement with a Canadian 
correspondent to clear and settle trades 


7 See supra note 6. Under the Linkage Rule, the 
Exchange is required to file with the Commission 
a Linkage Plan that contains the details of each 
proposed new linkage pursuant to Section 19({b) of 
the Act, 15 U.S.C. § 78s{b). 

® The Exchange has filed with the Commission a 
trade execution monitoring program for the 
surveillance of orders directed to the ME from the 
BSE’s BEACON system. 

° To be eligible for trading over the northbound 
linkage, securities must be registered with the 
Commission pursuant to Section 12(b) of the Act, 
15 U.S.C. §78i(b). Each eligible Canadian security 
will either be listed.on the BSE or traded on the 
BSE pursuant to unlisted trading privileges under 
Section 12(f) of the Act, 15 U.S.C. § 78i(f). 

1©The order will contain the terms for the price, 
if any, stated in Canadian dollars, and an identifier 
indicating that its transmission is for the ME. 

1! The BSE specialists assigned to the eligible 
Canadian-securities are not given an opportunity. to 
interact with orders routed directly to the ME. 

12 The northbound orders routed through the BSE 
linkage to the ME will be handled by the ME 
according to the same rules and policies as orders 
sent to the ME floor from Canadian broker-dealers. 


at the Canadian Depository for 
Securities (“‘CDS’’) on its behalf.+3 
IV. Discussion 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, with the 
requirements of Section 6(b).14 In 
particular, the Commission believes the 
proposal is consistent with Section 
6(b)(5), which requires that the rules of 
an exchange be designed to promote just 
and equitable principles of trade, to 
prevent fraudulent and manipulative 
acts, and, in general, to protect investors 
and the public interest. 

The Commission generally views 
agreements between the United States 
and foreign securities exchanges as 
positive developments that reflect and 
contribute to the increasing 
internationalization of the world’s 
securities markets.15 Linkages, in 
particular, facilitate the flow of capital 
and financial services across borders. 
Currently, when a BSE member has 
customer orders for Canadian securities 
to be traded on the ME, it must make 
arrangements with a Canadian broker- 
dealer (ME member) to place the orders 
on the ME for execution. The linkage 
proposed by the BSE will establish an 
order routing mechanism for the 
transmission of orders from BSE 
members to the ME involving Canadian 
securities traded on the ME and also 
registered under Section 12(b) of the 
Act. As a result, the linkage should 
improve the efficient handling of such 
orders routed by BSE members on 
behalf of their customers to the ME. 

The Commission notes that the 
northbound linkage is not intended to 
create a single market or to “‘link’’ the 
BSE and ME marketmaking functions 
for dually listed securities.1® Although 


13 BSE members will give up a valid CDS account 
at execution and will be treated like a customer of 
the Canadian correspondent. This is the clearing 
arrangement that U.S. broker-dealers currently 
utilize in clearing trades in Canadian stocks. 

415 U.S.C. 78f(b). 

‘5 In addition to the BSE linkages with the ME, 
the Commission has previously approved a linkage 
between the Toronto Stock Exchange and the 
American Stock Exchange, see Securities Exchange 
Act Release No. 21441 (October 31, 1984), 49 FR 
44575 (November-7, 1984), and-a linkage between 
the Toronto Stock Exchange and the Midwest Stock 
Exchange (now the Chicago Stock Exchange), see 
Securities Exchange Act Release No. 23075 (March 
28, 1986), 51 FR 11854 (April 7, 1986). Neither of 
these linkages with the Toronto Stock Exchange is 
currently in operation. 

16 For example, as with trading in any security 
dually listed on a U.S. exchange and a foreign 
exchange, the BSE and ME:specialists’ books will 
not be consolidated, and there is no time or price 


the northbound trading linkage uses the 
BSE’s BEACON system to communicate 
orders to the ME, trading between the 
ME and BSE specialists wil! not be 
coordinated, nor will a BSE specialist be 
allowed to interact with U.S. customer 
orders entered by. broker-dealers into the 
northbound linkage for routing to the 
ME. Nevertheless, agency duties will 
require BSE members to route orders to 
the market that will provide the best 
execution.’” Accordingly, customers 
should not be disadvantaged by a BSE 
member’s decision to route their orders 
to a particular market.1® 

The Commission has reviewed the 
Linkage Plan for the northbound linkage 
between the BSE and ME to ensure that 
it will provide U.S. investors with 
protection against fraudulent and 
manipulative acts. The Commission 
believes that a surveillance sharing 
agreement between markets proposing 
to develop linkages for order routing 
purposes is an essential element to any 
Linkage Plan. Such agreements ensure 
the quality of information necessary to 
detect or deter potential manipulation 
and other trading abuses. In this regard, 
the BSE is a member and the ME is an 
affiliate members of the Intermarket 
Surveillance Group (“ISG”), which 
provides for the exchange of necessary 
surveillance information. ISG 
coordinates surveillance and 
investigative information sharing 
arrangements in-the stock and options 
markets.?9 The Commission believes 
that this structure should enhance the 
level of cooperation between the BSE 
and ME surveillance departments with 
regard to transactions executed through 
the northbound linkage. 

In addition, the Commission notes 
that each northbound trade will be 


priority in relation to orders placed on the other 
exchange. 

17 A broker-dealer must seek to obtain the best 
execution for customer orders. Best execution 
generally means that a broker-dealer must obtain 
the most favorable terms available under the 
circumstances for a customer’s transaction. A 
broker-dealer’s duty to seek to obtain the best 
execution of customer orders derives from the 
common law agency duty of loyalty, which 
obligates an agent to act exclusively in the 
principal's best interest. This common law agency 
principle has been incorporated into case law and 
Commission decisions under the federal securities 
laws. See Division of Market Regulation, SEC, 
Market 2000: An Examination of Current Equity 
Market Developments (January 1994), at Study V 

18 The Commission expects the BSE to remind its 
members of their best execution obligation in 
entering orders through the northbound linkage. 

191SG was formed in July 1983. See Intermarket 
Surveillance Group Agreement, July 14, 1983. The 
most recent amendment to the ISG Agreement, 
which incorporates the original agreement and all 
amendments made thereafter, was signed by ISG 
members in January 1990. See Second Amendment 
to the Intermarket Surveillance Group Agreement, 
January 29, 1990. 
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entered into the ME’s electronic book, 
and will therefore be subject to the ME’s 
on-line stock trading monitoring system 
(“SECMA”).2° Furthermore, the BSE 
and ME have developed a trade 
execution monitoring program for the 
surveillance of orders directed to the 
ME from the BSE’s BEACON system. 
These surveillance procedures should 
also help to detect as well as deter any 
potential manipulation. 

In summary, the Commission believes 
that the BSE has set forth a reasonable 
proposal. In particular, by limiting the 
northbound linkage to securities that are 
traded on the BSE and registered under 
Section 12(b) of the Act, the linkage will 
provide customers with access to 
executions on the ME, while ensuring 
that such customers continue to receive 
the protection of the federal securities 
laws and the rules thereunder. 

The Commission finds good cause for 
approving Amendment No. 1 to the rule 
change prior to the thirtieth day after 
publication of notice of filing thereof. 
Amendment No. 1 restricts the 
securities that may be traded through 
the northbound linkage to securities that 
are registered under Section 12(b) of the 
Act 2? and therefore limits the scope of 
the rule change as originally proposed. 
The broader proposed rule change was 
published in the Federal Register for 
the full statutory period and no 
comments were received.?2 


V Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning amendment No. 
1 Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
. submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 


20The ME currently focuses its trading reviews on 
insider trading, trading on non-public market 
information (“front running’), price manipulation 
(market fraud of various types, short squeeze, short 
sales down ticking, normal course issue of bid up 
ticking, and restrictions on trading by members 
involved in a distribution. In conducting these 
types of trading reviews, the ME utilizes price 
alerts, volume alerts, exception reports based on 
high-lows and closing prices, as well as other 
technical information analysis and graphics that are 
available. 

21 See supra note 3. 

‘2 See Securities Exchange Act Release No. 34456 
(July 28, 1994), 59 FR 39802 (August 4, 1994). 


public in accordance with the 
provisions of 5 U.S.C. § 552, will be © 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the BSE. All submssions should 
refer to File No. SR-BSE-94—01 and 
should be submitted by January 17, 
1995. 


VI. Conclusion 


It is therefore ordered, pursuant to 
Section 19{b){2) of the Act,23 that the 
proposed rule change (SR-BSE-94—01) 
is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.24 
Margaret H. McFarland, 

Deputy Secretary. 
{FR Doc, 94-31673 Filed 12-23-94; 8:45 am] 
BILLING CODE 8010-01-M 





[Release No. 34-35117; File No. SR-MSTC- 
94-15] 


Seif-Regulatory Organizations; the 
Midwest Securities Trust Company; 
Notice of Filing and Order Granting 
Accelerated Approval of Proposed 
Rule Change Deferring Its Next Annual 
Meeting 


December 19, 1994. 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’),? notice is hereby given that on 
November 4, 1994, the Midwest 
Securities Trust Company (“MSTC’’) 
filed with the Securities and Exchange 
Commission (‘““Commission’’) the 
proposed rule change (File No. SR- 
MSTC-94-15) as described in Items I 
and II below, which items have been 
prepared primarily by MSTC. The 
Commission is publishing this notice 
and order to solicit comments on the 
proposed rule change from interested 
persons and to grant accelerated 
approval of the proposed rule change. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


MSTC proposes to defer its next 
annual meeting until the regularly 
scheduled meeting in April 1995. 


2315 U.S.C. 78s(b)(2) (1988). 
2417CFR 200.30—3(a)(12) (1993). 
115 U.S.C. 78s(b)(1) (1988). 


II. Self-Regulatery Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
MSTC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. MSTC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of such statements. 


(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The Commission recently approved 
certain changes to MSTC’s Rules and 
By-laws relating to the election of 
MSTC’s Board of Directors.2 MSTC’s 
1994 annual meeting was originally 
postponed because of the pending rule 
filing. Pursuant to the Commission’s 
order approving the filing, the size of 
the MSTC Board was expanded to 
thirty-one, the same size as the Board of 
its parent, the Chicago Stock Exchange 
(““CHX”’). The filing also amended 
MSTC’s By-laws to make the members 


_of the MSTC Board and nominating 


committee the same as those of the 
CHX. 

The CHX/MSTC nominating 
committee imminently will be 
commencing deliberations for its slate of 
candidate for the 1995 annual meetings, 
of CHX, MCC, and MSTC to be held in 
April 1995. Because of this, MSTC and 
its shareholder CHX do not believe that 
it is in the best interests of MSTC to 
have a 1994 annual meeting in such 
close proximity to the 1995 annual 
meeting. To do so will not only make 
the nominating committee’s work 
extremely difficult (i.e., preparing for 
two meetings at once) but also could 
confuse participants of MSTC. Thus the 
purpose of the proposal is to avoid the 
confusion and burden of holding a 1994 
annual meeting within a few months of 
the scheduled date of the 1995 annual- 
meeting. 

The proposed rule change is 
consistent with Section 17(A)(b)(3)(F) of 
the Act in that it fosters cooperation and 
coordination with persons engaged in 
the clearance and settlement of 
securities transactions. 


2 Securities Exchange Act Release No. 34608 
(October 13, 1994), 59 FR 46074 [File No. SR- 
MSTC-94-09]. The Commission concluded at that 
time that the new rules were consistent with the fair 
representation requirements under the Act. 
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(B) Self-Regulatory Organization’s 
Statements on Burden on Competition. 

MSTC believes that no burden will be 
placed on competition as a result of the 
proposed rule change. 


(C) Self-Regulatory Organization’s 
Statement Comments on the Proposed 
Rule Change Received From Members, 
Participants or Others 


MSTC neither solicited nor received 
written comments on the proposed rule 
change. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Section 17A(b)(3)(F) of the Act 
requires that the rules of the clearing 
agency foster cooperation and 
coordination with persons engaged in 
the clearance and settlement of 
securities transactions. The proposal to 
not hold the 1994 annual meeting so 
close to the regularly scheduled 1995 
annual meeting should avoid confusion 
among the participants arising from 
having to consider two director 
elections within a few months. (J.e., 
directors elected in 1994 would only 
serve for the few months prior to the 
1995 election held during the 1995 
Board meeting.) In addition, the limited 
term of a few months for a Board elected 
at this time could create confusion for 
* participants. 

The proposal to not hold the 1994 
annual meeting also should avoid the 
financial burden of holding two annual 
meetings within such a short period of 
time. The Commission agrees with 
MSTC that the burden and costs of 
holding a 1994 annual meeting at this 
time would be greatly in excess of its 
usefulness. 

Section 17A(b)(3)(C) of the Act 
requires that the rules of the clearing 
agency assure fair representation of its 
shareholders and participant in the 
selection of its directors.* Because the 
current Board was elected pursuant to 
MSTC rules designed to assure such fair 
representation, the Commission believes 
that retaining the current Board for a 
few additional months until the 
successor Board can be elected in an 
orderly fashion is consistent with the 
fair representation requirements under 
the Act. 

MSTC has requested that the 
Commission find good cause for 
approving the proposed rule changes 
prior to the thirtieth day after the date 
of publication of notice of the filing. The 
Commission finds good cause for so 
approving the proposed rule because in 


315 U.S.C, 78q—1(b)(3)(F) (1988). 
415 U.S.C. 78q—1(b)(3)(C) (1988). 


order to hold their 1995 annual meeting 
in April, MSTC must begin preparations 
now. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filings also will be available for 
inspection and copying at the principal 
office of MSTC. All submissions should 
refer to the File No. SR-MSTC-94—15 
and should be submitted by January 17, 
1995. 

It is therefore ordered, pursuant to 
Section 19(b)(2) that the proposed rule 
change (File No. SR-MSTC-94-15) is 
hereby approved. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.5 


Margaret H. McFarland, 

Deputy Secretary. 

{FR Doc. 94-31672 Filed 12-23-94; 8:45 am] 
BILLING CODE 8010-01-M 





[Release No. 34-35119; File No. SR-NSCC— 
94-20] 


Self-Regulatory Organizations; 
National Securities Clearing 
Corporation; Notice of Filing and 
immediate Effectiveness of Proposed 
Rule Change Making Technical 
Modifications to Procedures Relating 
to the Consolidated Trade Summary 


December 19, 1994. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 19341 
(“Act’’), notice is hereby given that on 
November 16, 1994, the National 
Securities Clearing Corporation 
(“NSCC”) filed with the Securities and 
Exchange Commission (“Commission”) 


$17 CFR 200.30-3(a)(12) (1994). 
115 U.S.C. 78s(b)(1) (1988). 


the proposed rule change as described 
in Items I, 1, and Ili below, which Items 
have been prepared primarily by NSCC. 
The Commission is publishing this 
notice to solicit comments on the 


proposed rule change from interested 
persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


NSCC proposes to amend language in 
NSCC’s Procedures to conform with 
recent changes regarding NSCC’s 
Consolidated Trade Summary.2 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
NSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NSCC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of such statements. 


(A) Self-Regulatory Organization’s 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 


The primary purpose of the proposed 
rule change is to change all references 
to the Continuous Net Settlement 
(“CNS”) and Non-CNS Compared Trade 
Summaries contained in NSCC’s 
Procedures Section II(D), governing the 
Trade Comparison Service for debt 
securities, Section II(E), governing the 
Trade Comparison Service for when- 
issued securities, and Section V(C), 
governing net balance orders, to 
references to the Consolidated Trade 
Summary. The proposed rule is 
necessary because such changes were 
inadvertently omitted from NSCC’s 
recently approved rule change regarding 
the Consolidated Trade Summary. 

The proposed rule corrects an 
conforms NSCC’s procedures regarding 


2The Commission recently approved NSCC's 
proposed rule change which facilitates NSCC’s 
daily distribution of a Consolidated Trade Summary 
that reports both Continuous Net Settlement 
(“CNS”) and Non-CNS trades due for settlement the 
next day. NSCC continues to distribute each day its 
current CNS and non-CNS Compared Trade 
Summaries which also report in greater detail the 
trades due to settle the next day. On December 31, 
1994, NSCC intends to eliminate the CNS and non- 
CNS Compared Trade Summaries and distribute 
only the Consolidated Trade Summary. Securities 
Exchange Act Release No. 34825 (October 12, 1994), 
59 FR 52563 [File No. SR-NSCC-94—15] (order 
approving proposed rule change relating to the 
Consolidated Trade Summary). 
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the Consolidated Trade Summary. The 
proposed rule change, therefore, is 
consistent with the requirements of 
Section 17A of the Act? and the rules 
and regulations thereunder because it. 
will facilitate the prompt and accurate 
clearance and settlement of securities 
transactions. ‘ 


(B) Self-Regulatory Organization's 
Statement on Burden on Competition 


NSCC does not believe that the 
proposed rule change will have an 
impact on or impose a burden on 
competition. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 


NSCC has not solicited or received 
comments on the proposed rule change. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing rule change has become 
effective pursuant to Section 19 
(b)(3)(A)(i) * of the Act and pursuant to 
Rule 19b—4(e)(1) 5 promulgated 
thereunder because the proposal 
constitutes a stated policy or 
interpretation with respect to the 
meaning or administration of an existing 
rule, The Commission believes that the 
proposed rule change does not 
adversely affect the rights of persons 
using the services of NSCC. At any time 
within sixty days of the filing of such 
rule change, the Commission may 
summarily abrogate such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 


'15 U.S.C. 78q-1 (1998). 
415 U.S.C. 78s(b)(3)(A)(i) (1988). 
517 CFR 240.19b-4(e)(1) (1994). 


public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of NSCC. All submissions should 
refer to File No. SR-NSCC-94-20 and 
should be submitted by January 17, 
1995. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.® 
Margaret H. McFarland, 

Deputy Secretary. 
{FR Doc. 94-31655 Filed 12-23-94; 8:45 am] 
BILLING CODE 8010-01-M 





[Release No. 34-35120; File No. SR-PSE- 
94-22] 


Self-Regulatory Organizations; Pacific 
Stock Exchange, Inc.; Order Granting 
Approval to Proposed Rule Change 
Providing for the Execution of Cross 
Transactions on the PSE Equities 
Floor 


December 19, 1994. 

On August 18, 1994 the Pacific Stock 
Exchange, Inc. (“PSE”’ or “Exchange’’) 
submitted to the Securities and 
Exchange Commission (‘‘SEC” or 
“Commission”), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“‘Act’’)' and Rule 19b—4 
thereunder,” a proposed rule change to 
facilitate the execution of large agency 
cross transactions on the Exchange 
equities floors. On October 13, 1994, the 
Exchange submitted Amendment No. 1.3 

The proposed rule change, as 
amended, was published for comment 
in Securities Exchange Act Release No. 
34849 (October 18, 1994), 59 FR 53695 
(October 25, 1994). No comments were 
received on the proposal. 

The proposed rule change adopts 
Commentary .05 to PSE Rule 5.14(b), 
which governs the execution of stock 
cross transactions, to facilitate the 
execution of large agency crosses. The 
proposed Commentary is designed to 
permit the execution of “‘clean” agency 
crosses of 25,000 shares or more at or 
within the prevailing quotation without 
regard to the priority of existing bids or 
offers where both the buy and sell 
orders are for accounts other than that 
of a member or member organization or 


© 17 CFR 200.30-3(a)(12) (1994). 

'15 U.S.C. 78s(b)(1) (1988). 

217 CFR 240.19b-4 (1991). 

‘ See letter from Michael Pierson, Senior 
Attorney, PSE, to Sandra Sciole, Commissicn, dated 
October 10, 1994. 


non-member broker dealer. The 
proposal, however, would allow the 
cross to be broken up at a price that is 
better than the proposed cross price for 
one side or the other, but in doing so the 
member must satisfy all other existing 
bids and offers at that price. 

The Commission notes that similar 
rules are in place at the New York Stock 
Exchange (““NYSE”) 4 and at the 
American Stock Exchange (“‘Amex’’)5. 
The NYSE and Amex rules, like the PSE 
proposal, restrict clean crosses to agency 
orders, of 25,000 shares or more, and 
permit such crosses to be broken up 
only if price improvement will result 
therefrom and all other bids and offers 
at that price are satisfied. 

The clean cross proposal should 
facilitate the ability of PSE members to 
execute block agency cross transactions 
on the PSE by giving such orders 
priority over orders at or within the 
prevailing quotation. At the same time, 
the proposal preserves the auction 
market principle of price improvement 
by permitting the cross transaction to be 
broken up at a better price. The proposal 
also preserves the principle of priority 
by requiring that a member who breaks 
up a cross by providing a better price 
must first satisfy all existing market 
interest having priority at that better 
price before trading with any part of the 
cross. 

_ The Commission recognizes that 
approval of the clean cross proposal 
could disadvantage orders on the book, 
or in the trading crowd, at the same 
price as the cross transaction. This is the 
only aspect of the proposal that really 
represents a departure from existing 
auction market principles. Thus, under 
the proposal, a clean cross could be 
executed while a public investor’s limit 
order on the book remains unexecuted. 
For example, if a public customer left a 
limit order on the specialist’s book at 10 
a.m., bidding for 500 shares of XYZ at 
40, a so-called clean cross could be 
executed at 10:10 at a price of 40 
without satisfying the public customer 
order. 

As previously noted in the approval 
of the NYSE and Amex proposal, the 
Commission still believes that a 
preferable approach would be to 
establish a means of intermarket price 
protection for all limit orders in all 
market centers. However, with no 
means of intermarket price protection 
for public limit order, and given 
Commission approval of the NYSE’s and 
Amex’s identical clean cress proposals, 
as well as other regional exchange 


4 See NYSE Rule 72(b) (Priority of Agency Cross 
Transactions). 
5 See Amex Rule 126(g), Commentary .02. 
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proposals designed to minimize 
interference with cross transactions, it 
could be unfair to preclude the PSE 
from adapting to the present 
competitive environment by facilitating 
the execution of agency block cross 
transactions on the Exchange. Thus, the 
Commission believes that it is not 
unreasonable or inconsistent with the 
Act for the PSE to react to competitive 
pressures for block business by 
permitting large agency crosses to occur 
at or within the bid or offer price. In this 
regard, the proposed rule change should 
further competition among exchanges 
and other competing market centers and 
increase opportunities for the more 
efficient execution of block-sized agency 
cross transactions. 

The Commission believes that the 
proposal restricts sufficiently the 
circumstances in which members may 
execute clean cross transactions on the 
Exchange. In particular, the Commission 
believes that the share size threshold of 
25,000 shares or more should help to 
ensure that the clean cross proposal will 
apply primarily to large block-sized 
orders where the depth of the prevailing 
bid or offer may be less likely to satisfy 
either side of the clean cross. In 
addition, because the proposal is 
limited to agency orders only, the 
proposal should assist public customers 
in effecting cross transactions on the 
Exchange and should not give any 
special advantage to members, member 
organizations, and non-member broker 
dealers in their a ietary trading. 

In summary, t ommission believes 
that the clean cross proposal should 
allow the Exchange to compete with 
other exchanges for block-sized orders 
more fairly while upholding the auction 
market principle of price improvement. 
In this context, while the proposed 
Commentary allows market interest of 
any size to break up a cross transaction, 
the Commentary also requires that a 
member breaking up a cross must 
provide a better price than the cross 
price to one side of the cross and he or 
she must satisfy in their entirety any 
bids or offers that have priority at that 
better price before taking any part of the 
cross. 

For the above reasons, the 
Commission finds that the proposed 
rule change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange, and, in 
particular, with the requirements of 
Sections 6(b) and 11A.*® In particular, 
the Commission believes the proposal is 
consistent with the Section 6(b)(5) 
requirements that the rules of an 


®15 U.S.C, 78f(b) and 78k—1 (1988). 


exchange be designed to promote just 
and equitable principles of trade, to 
prevent fraudulent and manipulative 
acts, and, in general, to protect investors 
and the public; the Section 6(b)(8) 
requirement that the rules of an 
exchange do not impose any burden on 
competition not necessary or 
appropriate in furtherance of the Act; 
and the Section 11A(a)(1)(C)(ii) mandate 
for fair competition among exchange 
markets. 


It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, 7 that the 
proposed rule change (SR-PSE-94-22) 
is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 
[FR Doc. 94—31674 Filed 12-23-94; 8:45 am] 
BILLING CODE 8010-01-M 





[Release No. 34-35118; File No. SR- 
PHILADEP-94-01, and SR-SCCP-94-03] 


Seif-Regulatory Organizations; 
Philadelphia Depository Trust 
Company and Stock Clearing 
Corporation of Philadelphia; Order 
Approving Proposed Rule Changes to 
Amend By-Laws Regarding the 
Composition of the Respective Boards 
of Directors and Nominating 
Committees 


December 19, 1994. 


On July 12, 1994, the Philadelphia 
Depository Trust Company 
(‘““PHILADEP”’) and the Stock Clearing 
Corporation of Philadelphia (““SCCP’’) 
filed with the Securities and Exchange 
Commission (“Commission”) proposed 
rule changes (File Nos. SR-PHILADEP- 
94-01 and SR-SCCP-94—03) under 
Section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act’’)1 to 
amend their By-Laws governing the 
composition of their boards of directors 
and their nominating committees. On 
July 14, 1994, PHILADEP and SCCP 
amended their respective rule filings.? 
Notice of the proposals was published 
in the Federal Register on August 4, 
1994.3 No comment letters were 
received regarding the proposed rule 
changes. For the reasons discussed 
below, the Commission is approving the 
proposed rule changes. 


715 U.S.C. 78s(b)(2) (1988). 

817 CFR 200.30—3(a) (12) (1991). 

115 U.S.C. 78s(b)(1) (1988). 

2 Letter from J. Keith Kessel, Compliance Officer, 
PHILADEP and SCCP, to Jerry W. Carpenter, Branch 
Chief, Division of Market Regulation, Commission 
Uuly 8, 1994). 

3 Securities Exchange Act-Release No. 34446 (July 
27, 1994), 59 FR 39801. 


I. Description 


PHILADEP and SCCP are amending 
Article IV, Section 2 of their respective 
By-Laws to remove the requirement that 
the two vice chairmen of the board of 
governors of the Philadelphia Stock 
Exchange, Inc. (““PHLX”) serve as ex- 
officio members of their boards of 
directors. The amendments install the 
chief operating officer of the PHLX both 
as an ex-officio member of both of the 
boards of directors and also as the vice 
chairman of the boards. The 
amendments reduce the requisite 
number of PHLX governors who must 
serve on the PHILADEP and SCCP 
boards of directors from a majority of 
the fifteen to seventeen directors to six 
of the directors. The amendments also 
change the term of office for the boards 
of directors to synchronize the term of 
office for the chairman of the PHLX’s 
board of governors with his terms of 
office on the PHILADEP and SCCP 
boards. 

PHILADEP and SCCP also are 
amending Article III, Section 4(a) of 
their By-Laws which currently require 
that each nominating committee consist 
of five ex-officio members of the board 
of directors and two other persons 
appointed by the chairman of the board. 
Under the amended rules, each 
nominating committee will consist of 
four ex-officio members of the board of 
directors and three other persons 
appointed by the chairman of the 
boards. 

The PHILADEP and SCCP Boards of 
Directors will continue to provide the 
PHLX, as the sole shareholder of both 
PHILADEP and SCCP, with adequate 
representation. The PHLX will be 
represented by both senior exchange 
staff personnel and by members of the 
PHLX board of governors, who typically 
also represent PHILADEP and SCCP 
participant firms. In accordance with 
PHILADEP’s and SCCP’s amendment 
processes delineated in By-Law Article 
XI, the Chairman of the PHLX board of 
governors, as agent for the sole 
shareholder and parent corporation, has 
signed a unanimous consent in lieu of 
a special meeting to effectuate the 
foregoing changes. 


II. Discussion 


The Commission believes that the 
proposed rule changes are consistent 
with Section 17A of the Act and 
specifically with Section 17A(b)(3)(C).* 
Section 17A(b)(3)(C) requires that a 
clearing agency assure fair 
representation of its shareholders or 
members and participants in the 


415 U.S.C. 78q(b)(3)(C)(1988). 
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selection of its directors and for permanent relief for a hearing, orthe principal underwriter for a number of 
administration of its affairs. As stated date on which the SEC takes final action open-end and closed-end registered 
above, the proposed rule changes on the application. The notice gives investment companies, and anticipates 
provide the PHLX with continued fair interested persons until January 12, serving in similar capacities with regard 
and adequate representation in its 1995 to request a hearing on to additional registered investment 
capacity as the sole shareholder of both PaineWebber’s request fora permanent companies in the future. PaineWebber is 
PHILADEP and SCCP. The proposed order. ; also the sole depositor, or a co- 
rule changes also afford fair FILING DATE: The application was filed . depositor, and/or underwriter of 
representation to the participants by on December 12, 1994 and amended on numerous unit investment trusts. 
continuing to require their December 16, 1994. 2. General Electric Company (“GE”), 
representation on the boards of directors HEARING OR NOTIFICATION OF HEARING: An the parent company of Kidder, Peabody 
and nominating committees of both order granting the application will be & Co. Incorporated (“Kidder”), and 
PHILADEP and SCCP. issued unless the SEC orders a hearing. oe have wrens an a aes ‘i 
° purchase agreement, da ober 17, 
II. Conclusion venetian rene ee . 1994, with PWG. The asset purchase 
On the basis of the foregoing, the Secretary and serving applicant witha | 4greement provides for the purchase by 
Commission finds that the proposed copy of the request, personally or by PWG and certain of its subsidiaries of 
rule changes are consistent with the mail. Hearing requests should be certain assets of Kidder and its 
requirements of the Act, and in received by the SEC by 5:30 p.m. on subsidiaries, and contemplates the 
particular with the requirements of January 12, 1995, and should be employment by PaineWebber of Kidder 
Section 17A of the Act, and the rules accompanied by proof of service on the  °™ployees. 
and regulations thereunder. applicant, in the form of an affidavit or, _,, 3: PaineWebber currently is not 
It is therefore ordered, pursuant to for lawyers, a certificate of service. disqualified from acting in any of the 
Section 19(b)(2) of the Act, that the Hearing requests should state the nature ©@P@cities specified in section 9(a) of the 
proposed rule changes (File Nos. SR- _of the writer's interest, the reason for the ‘t.* Subject to receiving the requested 
PHILADEP-94—01 and SCCP-94-03) be, request, and the issues contested. exemption, however, PaineWebber 
and hereby are, approved. Persons may request notification of a proposes ta employ Stanley S. Trotman, 
For the Commission by the Division of hearing by writing to the SEC’s Jr. (Mr. Trotman’ bane st : 
Market Regulation, pursuant to delegated Secretary. ‘rosie bobs ve 48 oon 1 : me 
authority.* ADDRESSES: Secretary, SEC, 450 Fifth clack (iyo tuasiamanes canine amine 
Margaret H. McFarland, Street, N.W., Washington, D.C. 20549, “U0 /ect to 8 gocurities related injunction. 
arg t, , , Absent relief, Mr. Trotman’s - 
Deputy Secretary. Applicant, 14th Floor, 1285 Avenue of = gp] : 
. - ployment would cause PaineWebber 
[FR Doc. 94-31659 Filed 12-23-94; 8:45 am] the Americas, New York, New York to become disqualified under section 
SRAREE SUSE SO-Ot-8 sees. 9(a) of the Act from acting in any of the 
FOR FURTHER INFORMATION CONTACT: 


Sine Kav'Ficecie, Ginshee A capacities specified in that section. 
{Investment Company Act Release No. ary Kay Frech, Senior Attorney, at 


; Accordingly, PaineWebber seeks the 
20785; 812-9358] (202) 942-0579, or C. David Messman, requested relief so that applicant, and 
Branch Chief, at (202) 942-0564 any affiliated person of applicant, will 
PaineWebber Incorporated; Temporary (Division of Investment Management, not be disqualified from acting in any of 


Order and Notice of Application for Office of Investment Company the capacities specified in section 9(a) 
Permanent Order Regulation). by reason of employing Mr. Trotman. 
SUPPLEMENTARY INFORMATION: The 4. Mr. Trotman currently co-heads the 
December 19, 1994. following is a summary of the health care group within the investment 
AGENCY: Securities and Exchange application. The complete application | banking department of Kidder. Prior to 
Commission (“SEC’’). : may be obtained for a fee from the SEC’s holding this position, Mr. Trotman was 
poneccdaney wes order cog of Public Reference Branch. a director of Charter Medical 
application for permanent order o ae ‘ Corporation, T2 Medical, Inc., and 
exemption under the Investment Applicant's Representations Salick, Healthcare, Inc. Until February 
Company Act of 1940 (the “Act’’). 1. PaineWebber, a Delaware 16, 1990, when Drexel Burnham 
ee corporation, is a registered broker-dealer Lambert Group, the parent of Drexel 
woe Incorporated —_and registered investment adviser. Burnham heahan. Gassepenned 


PaineWebber is a wholly owned (‘“‘Drexel’’), filed for bankruptcy 
RELEVANT ACT SECTION: Exemption from _ subsidiary of Paine Webber Group inc. protection, Mr. Trotman was a managing 


section 9{a) under section 9(c). (“PWG”). PaineWebber serves as the director of Drexel in charge of the health 

SUMMARY OF APPLICATION: Applicant has investment adviser and principal care group in its corporate finance 

been granted a conditional temporary underwriter of registered investment department. 

order, and has requested a conditional companies and proposes to act as 5. On or about December 19, 1985, 

permanent order, under section 9(c) investment adviser and principal Drexel and Mr. Trotman consented to 

exempting applicant from section 9{a)to underwriter to additional investment the entry of a final judgment and order 

the extent necessary to permit applicant companies in the future. A wholly of permanent injunction (the 

to employ an individual who is subject owned subsidiary of PaineWebber, “Injunction”) in an action commenced 

to a securities related injunction. The Mitchell Hutchins Asset Management by the SEC. Civil Action No. 85-9855 

temporary order will expire on the Inc. (“Mitchell Hutchins”) serves as Pe EAP 

earlier of ninety days from the entry of | sub-advisor and sub-administrator tothe —_7In 1990, the Commission exempted 

the temporary order, the dateon which _ registered investment companies PaineWebber from the disqualification provisions of 

the SEC sets PaineWebber’s application underwritten and advised by poser te fa) — ipubher intone ea grecebacbawerd 
| PaineWebber. In addition, Mitchell Company Act Release Nos. 17588 (July 16, 1990) 


—_—_—_——— ; apy? “ : Company Act Release Nos. 17588 (July 16, 1990) 
517 CFR 200.30-3{a}{12) (1994). Hutchins is the invostment adviser and —_ (Notice) and 17789 {Oct. 10, 1990} (order). 
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(United States District Court for the 
Southern District of New York). The 
activities forming the basis for the 
Injunction took place from 
approximately November 1981 to June 
14, 1982, during which time Drexel 
acted as co-lead manager for two public 
offerings of securities issued by Flight 
Transportation Corporation (“Flight”). 
The SEC’s complaint alleged that Drexel 
and Mr. Trotman violated sections 17(a) 
(2) and (3) of the Securities Act of 1933 
in connection with Drexel’s due 
diligence investigation for the 
underwriting of approximately $25.6 
million of securities issued by Flight in 
June 1982. The complaint alleged that 
the registration statement Flight filed 
with the SEC for these securities 
contained materially false and 
misleading statements relating to the 
group charter business, including 
among other things, the statement that 
Flight’s $23 million group charter 
business comprised approximately one- 
third of Flight’s revenues, when, in fact, 
the group charter business did not and 
never had existed. The complaint 
alleged that Drexel and Mr. Trotman 
placed undue reliance on the statements 
of Flight’s management and failed to 
verify independently the existence of 
Flight’s group charger business by not 
contacting the customers or suppliers of 
the group charter business. The terms of 
the Injunction required Mr. Trotman to 
submit his due diligence work for 
review by Drexel’s underwriting 
assistance committee for a period of four 
months and for Drexel to submit its 
written due diligence procedures for 
review by outside counsel for an 
opinion as to the adequacy of the 
procedures. 


6. On December 20, 1985, the SEC 
issued a temporary order under section 
9(c) of the Act which exempted Drexel 
from section 9(a) with respect to the 
Injunction. On February 24, 1986, the 
SEC granted Drexel a permanent order 
under section 9(c) of the Act.? 


7. In 1990, Kidder proposed to hire 
Mr. Trotman as co-head of its health 
care group. On May 24, 1990, the SEC 
issued a temporary order under section 
9(c) granting Kidder relief from the 
prohibitions of section 9(a) resulting 
from the Injunction. On June 20, 1990, 
the SEC granted Kidder a permanent 
order under section 9(c). 


2 Drexel Burnham Lambert Incorporated, 
Investment Company Act Release Nos. 14862 (Dec. 
20, 1985) (notice and temporary order) and 14954 
(Feb. 24, 1986) (permanent order). 

3 Kidder, Peabody & Company, Inc., Investment 
Company Act Release Nos. 17509 (May 24, 1990) 
(notice and temporary order) and 17545 (June 20, 
1990) (permanent order). 


8. In the capacity of his employment 
with PaineWebber, Mr. Trotman would 
be expected to advise and assist 
PaineWebber’s corporate clients with 
their corporate financing, acquisition, 
and disposition needs. Together with a 
team of investment banking specialists, 
Mr. Trotman would solicit investment 
banking clients, perform due diligence 
investments of corporation in 
connection with proposed 
underwritings, acquisitions, or 
dispositions, work with counsel to 
prepare underwriting documents, solicit 
prospective investors in connection 
with securities offerings, and structure, 
price, and otherwise negotiate the terms 
of securities offerings. 

9. PaineWebber requests: (a) a 
temporary order exempting it from the 
provisions of section 9(a) for a period of 
up to 90 days following the date of the 
order to relieve it from any ineligibility 
under section 9{a) by reason of the 
employment by applicant of Mr. 
Trotman; and (b) a permanent order 
granting the request relief. 


Applicant’s Legal Analysis 


1. Section 9(a)(2) of the Act, in 
pertinent part, disqualifies any person 
from acting in the capacity of employee, 
officer, director, member of an advisory 
board, investment adviser, or depositor 
for any registered investment company, 
or principal underwriter for any 
registered open-end company, registered 
unit investment trust, or registered face- 
amount certificate company, if such 
person is, by reason of any misconduct, 
permanently or temporarily enjoined 
from acting as an underwriter, broker, 
dealer, or investment adviser, or from 
engaging in or continuing any conduct 
or practice in connection with any such 
activity or in connection with the 
purchase or sale of any security. A 
company with an employee or other 
affiliated person ineligible to serve in 
any of these capacities under section 
9(a)(2) is similarly ineligible by reason 
of section 9{a)(3). 

2. Section 9(c) of the Act provides 
that, upon application, the SEC shall 
grant an exemption from the 
disqualification provisions of section 
9(a), either unconditionally or on an 
appropriate temporary or other 
conditional basis, if it is established that 
the prohibitions of section 9(a), as 
applied to the applicant, are unduly or 
disproportionately severe or that the 
conduct of such person has been such 
as not to make it against the public 
interest or protection of investors to 
grant such application. 

3. In support of its position that the 
SEC should grant the requested 


exemptions from the prohibitions of 
section 9(a), PaineWebber asserts that: 

(a) Neither PaineWebber nor any 
affiliated person of PaineWebber was 
the subject of the Injunction, and the 
facts and circumstances to which the 
Injunction relate do not involve any 
activities of PaineWebber or its 
affiliates. 

(b) None of the PaineWebber 
investment companies were in any way 
involved in any of the circumstances 
referred to in the Injunction. 

(c) As an employee in PaineWebber’s 
investment banking department, Mr. 
Trotman will have no involvement with, 
or responsibilities for, the PaineWebber 
investment companies. 

(d) The allegations in the 
Commission’s complaint against Mr. 
Trotman and the terms of the Injunction 
and the circumstances to which they 
relate in no way involve any activities 
of an investment company. During Mr. 
Trotman’s tenure with Kidder and 
Drexel, he was not involved with the 
activities of any of Kidder’s or Drexel’s 
investment companies. 

(e) Since the entry of the Injunction, 
Mr. Trotman has not been subject to any 
similar actions, or sanctioned in any 
way by the SEC, any self-regulatory 
organization, or any state securities 
commission, nor are there any customer 
complaints, lawsuits, or regulatory 
actions pending against Mr. Trotman. 

(f) The prohibitions of section 9(a) 
deprive Mr. Trotman of the opportunity 
to serve as an employee of any 
company, such as PaineWebber, that 
serves as an investment adviser, 
principle underwriter, or depositor of 
investment companies, in circumstances 
in which he would have no involvement 
in investment company operations. 

(g) The prohibitions of section 9(a) 
would be unduly and 
disproportionately severe as applied to 
applicant because they would deprive 
PaineWebber of Mr. Trotman’s services 
in an area totally unrelated to the 
activities of an investment company. 

(h) Because the Commission has 
previously considered and granted, to 
both Drexel and Kidder, temporary and 
permanent exemptions from the 
provisions of section 9(a) operative as a 
result of the Injunction, it is appropriate 
in the public interest and consistent 
with the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act that the 
temporary exemption be granted. 

(i) The temporary exemption is 
appropriate as it would: (i) permit Mr. 
Trotman to commence his employment 
with PaineWebber and thus avoid loss 
of income which could occur if he were 
forced to forego this employment 
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- pending the final disposition of the 
application; {ii) permit PaineWebber to 
provide investment banking services to 
former clients of Kidder that wish to 
continue to utilize Mr. Trotman’s 
services as an employee of 
PaineWebber; (iii) provide continuity of 
services for such clients; and (iv) allow 
PaineWebber to provide continuity of 
service to its investment company 
clients. 

4. In making the application, 
PaineWebber acknowledges, 
understands, and agrees that the 
application and any exemption issued 
by the SEC to applicant shall be without 
prejudice to, and shall not limit, the 
SEC’s rights in any manner with respect 
to any SEC investigation or enforcement 
action under the federal securities laws, 
or the consideration by the SEC of any 
application for exemption from 
statutory requirements, including, 
without limitation, the consideration of 
the instant application for a permanent 
exemption pursuant to section 9(c) from 
the provisions of section 9{a) of the Act 
or the revocation or removal of any 
exemption granted in connection with 

_ the application. 


Applicant’s Condition 


As a condition of the requested relief, 
neither PaineWebber, nor any affiliated 
person of PaineWebber relying upon 
relief granted pursuant to the 
application, will employ Mr. Trotman in 
any capacity related directly to the 
provision of investment advisory 
services to, or acting as a depositor for, 
any registered investment company or 
to acting as a principal underwriter for 
any registered open-end investment 
company, unit investment trust or 
registered face amount certificate 
company without first making further 
application to the SEC. 


Temporary Order 


The Division of Investment 
Management, pursuant to delegated 
authority, has considered the matter and 
finds that, under the standards of 
section 9{c) of the Act applicable to this 
matter, applicant has made the showing 
necessary to justify granting a temporary 
exemption. Accordingly, 

It is ordered, under section 9{c) of the 
Act, that applicant is hereby temporarily 
exempted from the provisions of section 
9(a) of the Act, for a period to expire on 
the earlier of ninety days from the entry 
of the temporary order, the date on 
which the SEC sets PaineWebber’s 
application for permanent relief for a 
hearing, or the date on which the SEC 
takes final action on the application for 
an order granting applicant a permanent 


‘exemption from the provisions of 


section 9{a). 


For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 94—-31660 Filed 12—23-94; 8:45 am] 
BILLING CODE 8010-01-M , 





[Rel. No. IC-20786; File No. 812-0136] 


Investment Company Act of 1940, 
SunAmerica inc., et al. 


December 20, 1994. 

AGENCY: Securities and E 

Commission {the ‘““SEC” or the 
“‘Commission”). 

ACTION: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (the “1940 Act”). 





APPLICANTS: SunAmerica Inc., Anchor 
National Life Insurance Company 
(“Anchor National”), Variable Separate 
Account (“Separate Account’’) and 
SunAmerica Capital Services, Inc. 
(collectively, ““Applicants”’). 

RELEVANT 1940 ACT SECTIONS: Order 
requested under Section 6{c) of the 1940 
Act granting an exemption from Section 
22(d) thereof. 

SUMMARY OF APPLICATION: Applicants 
seek an order to the extent necessary to 
permit Anchor National or any other 
insurance company controlling, 
controlled by, or under common control 
with, Anchor National (collectively, 
“Affiliated Insurers”) to waive, in 
certain circumstances, the contingent 
deferred sales load that otherwise would 
be imposed on certain individual and 
group flexible payment deferred 
variable annuity contracts (“Contracts”) 
issued and to be issued by Anchor 
National or the other Affiliated Insurers. 
FILING DATE: The application was filed 
initially on August 2, 1994; an amended 
application was filed on November 15, 
1994. 

HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing on this application by writing 
to the Secretary of the SEC and serving 
the Applicants with a copy of the 
request, personally or by mail. Hearing 
requests must be received by the SEC by 
5:30 p.m. on January 17, 1995, and 
should be accompanied by proof of 
service on the Applicants in the form of 
an affidavit or, for lawyers, a certificate 
of service. Hearing requests should state 
the nature of the writer's interest, the 
reason for the request, and the issue 


contested. Persons may requ 

notification of a hearing by writing to 
the Secretary of the SEC. 

ADDRESS: Secretary, SEC, 450 Fifth 
Street, N.W., Washington, D.C. 20549. 
Applicants, c/o Routier, Mackey and 
Jehnson, P.C., 1700 K Street, N.W., Suite 
1003, Washington, D.C. 20006. 

FOR FURTHER INFORMATION CONTACT: 
Patrice M. Pitts, Attorney, at (202) 942- 
0670, Office of Insurance Products, 
Division of Investment Management. 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application is 
available for a fee from the Public 
Reference Branch of the SEC. 


Applicants’ Representations 


1. Anchor National, a stock life 
insurance company organized under the 
laws of the State of California, is an 
indirect wholly-owned subsidiary of 
SunAmerica Inc., a financial services 
company. 

2. Anchor National established the 
Separate Account on June 25, 1981, to 
fund variable annuity contracts. The 
Separate Account is registered under the 
1940 Act as a unit investment trust. 

3. SunAmerica Capital Services, Inc. 
(“SEC”), the principal underwriter for 
certain of the existing Contracts, is a 
broker-dealer registered under the 
Securities Exchange Act of 1934 and a 
member of the National Association of 
Securities Dealers, Inc. SCS also is an 
indirect wholly-owned subsidiary of 
SunAmerica Inc. 

4. The Contracts are or will be issued 
by Anchor National or other Affiliated 
Insurers and offered through the 
Separate Account or any other separate 
account {as defined in Section 2{a}(37) 
of the 1940 Act) of the issuing Affiliated 
Insurer that is registered as an 
investment company under the 1940 
Act (collectively, “Eligible Account(s)”). 
The Contracts will provide for 
accumulation of contract values and 
payment of benefits on a variable basis. 
Fixed accumulation and/or payment 
options also may be available under the 
Contracts. (In the case of group 
Contracts, the term “Contract,” as used 
herein, will include a certificate issued 
to a participant in the group; the term 
“Contract owner” will include such a 
participant.) 

5. Various fees and charges may be 
deducted from contract values or the 
assets of an Eligible Account to pay for 
expenses incurred in connection with 
administering and selling the Contract 
and for assuming certain risks 
thereunder. All such charges will be 
permitted either pursuant to rules 
adopted under the 1940 Act or by order 
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of the Commission, and will be fully 
disclosed in the prospectuses for the 
Contracts. 

6. A contingent deferred sales charge 
(‘“CDSC”’) may be imposed upon certain 
withdrawals from the Contracts. The 
CDSC may vary in amount, according to 
a schedule contained in the applicable 
Contract and described in its 
prospectus, depending upon the 
contribution year of the purchase 
payment being withdrawn. Purchase 
payments withdrawn after a specified 
period of time will not be subject to the 
CDSC and may be withdrawn free of 
such charge. The applicable Contracts - 
prescribe the circumstances in which 
the CDSC may be reduced or waived, 
including in connection with the 
“Confinement Waiver benefit” 
described below. 

7. Under a Contract to which the 
“Confinement Waiver benefit” applies, 
the CDSC will be waived upon the 
Contract owner’s request for full or 
partial surrender of the Contract value 
prior to the annuity date. This 
“Confinement Waiver benefit” will be 
available if: 

e The Contract owner is confined to 
an eligible nursing home and/or 
hospital for at least 60 consecutive days 
while the Contract is in force; 

e A surrender or partial withdrawal 
request and adequate proof of 
confinement are received by the 
Affiliated Insurer either while the 
Contract owner is confined or within 90 
days of the Contract owner’s discharge 
from the nursing home or hospital; and 

e Confinement in the nursing home 
and/or hospital is prescribed by a 
physician and is medically necessary. 

8. The “Confinement Waiver benefit” 
may not be exercised before the 
expiration of 90 days from the date the 
Contract is issued. 

9. A new 60 day confinement period 
must be satisfied each time the Contract 
owner becomes newly confined 
(whether for the same unrelated causes), 
if services by an eligible nursing home 
and/or hospital have not been provided 
for a period of at least six months. A 
new 60 day confinement need not be 
satisfied, however, if services for related 
causes were provided within six months 
of current receipt of services. 

10. Anchor National and SunAmerica 
Inc. have determined that the 
“Confinement Waiver benefit” is a 
desirable feature, and beneficial to 
variable annuity contract owners. 
Accordingly, they wish to have the 
flexibility to incorporate such a feature 
in both existing and new Contracts, in 
jurisdictions where permitted. 

11. In jurisdictions where permitted, 
Affiliated Insurers will make the 


“Confinement Waiver benefit” available 
to all new owners of affected Contracts. 
The Affiliated Insurers reserve the right 
not to make the “Confinement Waiver 
benefit” available to certain of their 
existing Contracts. Alternatively, an 
Affiliated Insurer may make the 
“Confinement Waiver benefit” available 
to existing Contracts subject to the 
satisfaction of eligibility requirements 
uniformly applied to owners of such 
Contracts—e.g., the making of an 
additional purchase payment under the 
Contract within a specified period of 
time, and in a prescribed amount 
(which may vary depending on whether 
the Contract is held in connection with 
a tax-qualified plan). 


Applicants’ Legal Analysis 


1. Pursuant to Section 6(c) of the 1940 
Act, the Commission may, by order 
upon application, conditionally or 
unconditionally exempt any person, 
security, or transaction, or any class or 
classes of persons, securities or 
transactions, from any provision or 
provisions of the 1940 Act or from any 
rule or regulation thereunder, if and to 
the extent that such exemption is 
necessary or appropriate in the public 
interest and consistent with the 
protection of investors and the purposes 
fairly intended by the policy and 
provisions of the 1940 Act. Pursuant to 
Section 6(c), the Applicants request that 
the Commission issue an order to 
provide the exemptive relief set forth 
below. 

2. Applicants submit that granting the 
requested relief not only to variable 
annuity contracts issued by Anchor 
National and funded in the Separate 
Account, but also to variable annuity 
contracts funded in other separate 
accounts that Anchor National has or 
may establish, will eliminate the 
necessity for filing multiple applications 
for relief under circumstances where no 
new issues would be presented by the 
subsequent applications. Similar 
reasoning applies to extending the relief 
to apply to Contracts issued by other 
Affiliated Insurers as well. 

3. Section 22(d) of the 1940 Act 
provides that no registered investment 
company shall sell any redeemable 
security issued by it to any person 
except either to or through a principal 
underwriter for distribution, or at a 
current public offering price described 
in the prospectus. Applicants recognize 
that the proposed waiver of the 
withdrawal charge in connection with 
the “Confinement Waiver benefit” 
described above could be viewed as 
causing the Contracts to be sold at other 
than a uniform offering price. 


4. Under certain prescribed 
conditions, Rule 22d—1 under the 1940 
Act provides an exemption from Section 
22(d) to the extent necessary to permit 
the sale of redeemable securities issued 
by a registered investment company at 
prices that reflect scheduled variations 
in, or elimination of, the sales load to 
particular classes of investors or 
transactions. However, to the extent that 
it has been interpreted by the 
Commission as granting relief only for 
scheduled variations in front-end sales 
loads—not deferred sales loads such as 
the CDSC—Rule 22d-—1 is not directly 
applicable to Applicants’ proposed 
waiver of the withdrawal charge in 
connection with the “Confinement 
Waiver benefit.” Applicants 
nevertheless submit that by adopting 
Rule 22d—1, the Commission has 
decided that variations in front-end 
sales loads should be permitted 
universally, subject to the standards 
embodied in that Rule, and that similar 
considerations should apply with at 
least the same force for the requested 
variation in deferred sales charges. 

5. Rule 22d—2 under the 1940 Act 
exempts registered variable annuity 
accounts, their principal underwriters, 
dealers and sponsoring insurance 
companies from Section 22(d) to the 


‘extent necessary to permit variations in 


the sales load or in any administrative 
charge or other deductions from the 
purchase payments, provided that any 
such variations reflect differences in 
costs or services, are not unfairly 
discriminatory, and are adequately 
described in the prospectus. Applicants 
do not represent that the “Confinement 
Waiver benefit” reflects differences in 
sales costs or services, however, and for 
that reason do not rely on Rule 22d—2 
for the requested relief, even assuming 
that Rule 22d—2 does apply to deferred 
sales loads. 

6. Applicants note that while Rule 6c— 
8 under the 1940 Act permits variable 
annuity separate accounts to impose a 
deferred sales charge, it neither imposes 
any conditions on the ability of an 
investment company to provide for 
variations in the deferred sales charges 
nor provides an exemption from Section 
22(d). 

7. Applicants submit tha®the 
proposed waiver is consistent with the 
policies of Section 22(d) and the rules 
promulgated thereunder. One of the 
purposes of Section 22(d) is to prevent 
an investment company from 
discriminating among investors by 
charging different prices to different 
investors. Applicants represent that 
because the “Confinement Waiver 
benefit” will be available prospectively 
to any new Contract owner who 
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becomes confined to a hospital or 
nursing home for 60 days or more (as is 
described more fully above), the benefit 
will not unfairly discriminate among 
Contract owners in jurisdictions where 
it is permitted by state law. Applicants 
further represent that the benefit 
advantages Contract owners by 
permitting them to surrender their 

- Contracts without imposition of the 
withdrawal charge, upon the occurrence 
of the contingency described above, and 
that the benefit will not result in 
dilution of the interests of any other 
Contract owner. Applicants also 

' represent that waiving the withdrawal 

’ charge under such circumstances will 

not result in the occurrence of any of the 

abuses that Section 22(d) of the Act is 

designed to prevent. 


8, Applicants represent that the 
“Confinement Waiver benefit,” if 
offered in connection with a particular 
Contract, would comply with the 
substantive provisions set forth in Rule 
22d-1 under the 1940 Act. More 
specifically represent that the 
“Confinement Waiver benefit” will be: 
uniformly available to all Contract 
owners who are eligible therefor; and 
adequately described in the applicable 
prospectus for the Contracts (or 
supplements thereto) before being made 
available to Contract owners. If the 
“Confinement Waiver benefit” is made 
available to existing Contracts, the 
Affiliated Insurers will inform owners of 
the relevant Contracts of the availability 
of the benefit by transmitting a copy of 
the endorsement or rider for attachment 
to their Contracts (as well as by 
supplementing the prospectus for such 
Contracts), as soon as is reasonably 
practicable. If the ‘‘Confinement Waiver 
benefit” is made available to existing 
Contracts subject to the satisfaction of 
eligibility requirements, the Affiliated 
Insurers will inform the owners of the 
relevant Contracts of the availability of 
the benefit and the relevant 
requirements by transmitting a current 
prospectus or supplement thereto that 
adequately describes the benefit and the 
requirements, 


Conclusion 


For the reasons stated above, 

- Applicants submit that the exemptive 
relief requested above is necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the 1940 Act. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 94-31731 Filed 12-23-94; 8:45 am] 
BILLING CODE 8010-01-M 








SMALL BUSINESS ADMINISTRATION 


[Declaration of Disaster Loan Area #2697/ 
2698/2738; Amendment #8] 


California; Declaration of Disaster 
Loan.Area 


The above-numbered Declaration is 
hereby amended, effective November 
30, 1994, to establish the incident. 
period for this disaster as beginning on 
January 17, 1994 and continuing 
through November 30, 1994. This 


Amendment supersedes Amendment #3, 


dated May 10, 1994, which indicated 
that the incident period closed on April 
22; 

All other information remains the 
same, i.e., the deadline for filing 
applications for both physical damages 
and economic injury is January 20, 
1995. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: December 13, 1994. 
Bernard Kulik, 
Associate Administrator for Disaster 
Assistance. 
(FR Doc. 94—31780 Filed 12-23-94; 8:45 am] 
BILLING CODE 8025-01-M 





[Declaration of Disaster Loan Area #2756; 
Amendment #1] 


Florida; Deciaration of Disaster Loan 
Area 


The above-numbered Declaration is 
hereby amended, effective November 
28, 1994, to establish the incident 
period for this disaster as beginning on 
November 14, 1994 and continuing 
through November 28, 1994. 

All other information remains the 
same, i.e., the termination date for filing 
applications for physical damage is 
January 26, 1995 and for economic 
injury the deadline is August 28, 1995. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: December 13, 1994. 

Bernard Kulik, 

Associate Administrator for Disaster 
Assistance. 

{FR Doc. 94-31781 Filed 12-23-94; 8:45 am] 
BILLING CODE 8025-01-M 


[Deciaration of Disaster Loan Area #2749; 
Amendment #2] 


Georgia; Declaration of Disaster Loan 
Area 


The above-numbered Declaration is 
hereby amended, effective December 12, 
1994, to establish the incident period for 
this disaster as beginning on October 1, 
1994, and continuing through November 
16, 1994. ; 

All other information remains the 
same, i.e., the termination date for filing 
applications for economic injury is July 
19, 1995. The deadline for filing 
applications for physical damage 
expired on December 17, 1994. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: December 19, 1994. 
Bernard Kulik, 
Associate Administrator for Disaster 
Assistance. 
(FR Doc. 94-31782 Filed 12-23-94; 8:45 am] 
BILLING CODE 8025-01-M 





[Declaration of Economic Injury Disaster 
Loan Area #8412] 


Montana (and Contiguous Counties in 
Idaho; Declaration of Disaster Loan 
Area - 


Sanders County and the contiguous 
counties of Flathead, Lake, Lincoln, 
Mineral, and Missoula in the State of 
Montana, and Bonner and Shoshone 
Counties in the State of Idaho constitute 
an economic injury disaster loan area as 
a result of forest fires which occurred 
during the summer of 1994. Eligible 
small businesses without credit 
available elsewhere and small 
agricultural cooperatives without credit 
available elsewhere may file 
applications for economic injury 
assistance until the close of business on 
September 13, 1995 at the address listed 
as: U.S. Small Business Administration, 
Disaster Area 4 Office, P.O. Box 13795, 
Sacramento, CA 95853-4795 or other 
locally announced locations. The 
interest rate for eligible small businesses 
and smail agricultural cooperatives is 4 
percent. 


The economic injury number for 
Idaho is 841300. 


(Catalog of Federal Domestic Assistance 
Program No. 59002.) 


Dated: December 13, 1994. 
Philip Lader, 
Administrator. 
[FR Doc. 94-31783 Filed 12-23-94; 8:45 am] 
BILLING CODE 8025-01-M 
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[Declaration of Disaster Loan Area #2748; 
Amendment #3] 


Texas; Declaration of Disaster Loan 
Area 


The above-numbered Declaration is 
hereby amended, effective December 9, 
1994, to extend the deadline for filing 
applications for physical damages to 
January 18, 1995. 

All other information remains the 
same, i.e., the termination date for filing 
applications for economic injury is July 
19, 1995. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: December 20, 1994. 
Bernard Kulik, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. 94—31784 Filed 12-23-94; 8:45 am] 
BILLING CODE 8025-01-M 





[License No. 02/02-0315} 


Fifty-Third Street Ventures, L.P.; Notice 
of Surrender of Licensee 


Notice is hereby given that Fifty-Third 
Street Ventures, L.P., 155 Main Street, 
Cold Sring, New York 10516, has 
surrendered its License to operate as a 
small business investment company 
under the Small Business Investment 
Act of 1958, as amended (Act). Fifty- 
Third Street Ventures was licensed by 
the Small Business Administration on 
July 29, 1976. 

Under the authority vested by the Act 
and Pursuant to the Regulations 
promulgated thereunder, the surrender 
of the license was accepted on 
December 1, 1994, and accordingly, all 
rights, privileges, and franchises derived 
therefrom have been terminated. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: December 20, 1994. 

Robert D. Stillman, 

Associate Administrator for Investment. 

[FR Doc. 94—31785 Filed 12-23-94; 8:45 am] 
BILLING CODE 8025-01-M 





[License No. 02/02-0370] 


Fortis Private Capital, Inc.; Notice of 
Surrender of Licensee 


Notice is hereby given that Fortis 
Private Capital, Inc., Three hundred 
Thirtythree Thornall Street, Edison, 
New Jersey 08857 has surrendered its 
License to operate as a small business 
investment company under the Small 
Business Investment Act of 1958, as 
amended (Act). Fortis Private Capital 


was licensed by the Smail Business 
Administration on August 14, 1979. 
Under the authority vested by the Act 
and Pursuant to the Regulations 
promulgated thereunder, the surrender 
of the license was accepted on October 
28, 1994, and accordingly, all rights, 
privileges, and franchises derived 
therefrom have been terminated. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 
Dated: December 13, 1994. 
Robert D. Stillman, 
Associate Administrator for Investment. 
[FR Doc. 94-31786 Filed 12-23-94; 8:45 am] 
BILLING CODE 8025-01-M 





Providence Advisory Council; Public 
Meeting 


The U.S. Small Business 
Administration Providence District 
Advisory Council will hold a public 
meeting on Tuesday, January 10, 1995 at 
11:30 a.m. at the Providence Marriott, 
Charles at Orms Streets, Providence, 
Rhode Island, to discuss such matter as 
may be presented by members, staff of 
the U.S. Small Business Administration, 
or others present. 

For further information, write or call 
Mr. Joseph P. Loddo, District Director, 
U.S. Small Business Administration, 
380 Westminster Street, Providence, 
Rhode Island 02903, (401) 528-4580. 


Dated: December 22, 1994. 
Dorothy A. Overal, 


Acting Assistant Administrator, Office of 
Advisory Councils. 


[FR Doc. 94—31787 Filed 12—23—94; 8:45 am] 
BILLING CODE 8025-01-M 








SMALL BUSINESS INVESTMENT 
COMPANY 


Computation of Alternative Maximum 
Annual Cost of Money to Small 
Business Concerms 


13 CFR 107.302 limits maximum 
annual Cost of Money (as defined in 13 
CFR 107.3) that may be imposed upon 
a Small Concern in connection with 
Financing by means of Loans or through 
the purchase of Debt Securities. The 
cited regulation incorporates the term 
“Debenture Rate”, which is defined 
elsewhere in 13 CFR 107.3 in terms that 
require SBA to publish, from time to 
time, the rate charged on ten-year 
debentures seld by Licensees to the 
public. 

Accordingly, Licensees are hereby 
notified that effective the date of 
publication of this Notice, and until 


further notice, the Debenture Rate for 
computation of maximum cost of money 
pursuant to 13 CFR 107.302 is 8.50 
percent per annum. 

13 CFR 107.302 does not supersede or 
preempt any applicable law imposing 
an interest ceiling lower than the ceiling 
imposed by its own terms. Attention is 
directed to Section 308(i) of the Small 
Business Investment Act of 1958, as 
amended, to that law’s Federal override 
of State usury ceilings, and to its 
forfeiture and penalty provisions. 
(Catalog of Federal Domestic Assistance 


Program No. 59.011, small business 
investment companies) 


Dated: December 20, 1994. 
Robert D. Stillman, 
Associate Administrator for Investment 
[FR Doc. 94—31788 Filed 12-23-94; 8:45 am} 
BILLING CODE 8025-01-M 








DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Approval of Noise Compatibility 
Program, Lake Tahoe Airport, South 
Lake Tahoe, CA 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice. 





SUMMARY: The Federal Aviation 
Administration (FFA) announces its 
findings on the noise compatibility 
program submitted by the City South 
Lake Tahoe, California, under the 
provisions of Title I of the Aviation 
Safety and Noise Abatement Act of 1979 
(Public Law 96—193) and 14 CFR Part 
150. These findings are made in 
recognition of the description of federal 
and nonfederal responsibilities in 
Senate Report No. 96-52 (1989). On 
November 14, 1994 the FAA determined 
that the noise exposure maps submitted 
by the City under Part 150 were in 
compliance with applicable 
requirements. On November 14, 1994, 
the Assistant Administrator for Airports 
approved the Lake Tahoe Airport noise 
coinpatibility program. Thirteen (13) of 
the proposed action elements were 
approved and four (4) elements were 
disapproved for purposes of Part 150. 
EFFECTIVE DATE: The effective date of the 
FAA’s approval of the Lake Tahoe 
Airport noise compatibility program is 
November 14, 1994. 

FOR FURTHER INFORMATION CONTACT: 
John L. Pfeifer, Manager, Airports 
District Office, SFO—600, Federal 
Aviation Administration. San Francisco 
Airports District Office, 831 Mitten 
Road, Room 210, Burlingame, California 
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94010-1303. Documents reflecting this 
FAA action may be reviewed at this 
same location. 

SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA has 
given its overall approval to the noise 
compatibility program for the Lake 
Tahoe Airport, effective November 14, 
1994. 

Under Section 104({a) of the Aviation 
Safety and Noise Abatement Act of 1979 
(hereinafter referred to as “the Act’), an 
airport operator who has previously 
submitted a noise exposure map, may 
submit to the FAA, a noise 
compatibility program which sets for 
the measures taken or proposed by the 
airport operator for the reduction of 
existing noncompatible land uses and 
prevention of additional noncompatible 
land uses within the area covered by the 
noise exposure maps. The Act requires 
such programs to be developed in 
consultation with interested and 
affected parties including local 
communities, government agencies, 
airport users and FAA personnel. 

Each airport noise compatibility 
program developed in accordance with 
Federal Aviation Regulations (FAR) Part 
150 is a local program not a federal 
program. The FAA does not substitute 
its judgment for that of the airport 
proprietor with respect to which 
measures should be recommended for 
action. The FAA’s approval or 
disapproval of FAR Part 150 program 
recommendations is measured 
according to the standards expressed in 
Part 150 and the Act and is limited to 
the following determinations: 

a. The noise compatibility program 
was developed in accordance with the 
provisions and procedures of FAR Part 
150; 

b. Program measures are reasonably 
consistent with achieving the goals of 
_ reducing existing noncompatible land 

uses around the airport and preventing 
the introduction of additional 
noncompatible land uses; 

c. Program measures would not create 
an undue burden on interstate or foreign 
‘ommerce, unjustly discriminate against 
type or classes of aeronautical uses, 
violate the terms of airport grant 
agreements, or intrude into areas 
preempted by the federal government; 
and 

d. Program measures relating to-the 
use of light procedures can be 
implemented within the period covered 
by the program without derogating 
safety, adversely affecting the efficient 
use and management of the navigable 
airspace and air traffic control systems, 
or adversely affecting other powers and 
responsibilities of the Administrator 
prescribed by law 


Specific limitations with respect to 
FAA’s approval of an airport noise 
compatibility program are delineated in 
FAR Part 150, Section 150.5. Approval 
is not a determination concerning the 


acceptability of land uses under federal, - 


state, or local law. Approval does not by 
itself constitute an FAA implementing 
action. A request for federal action or 
approval to implement specific noise 
compatibility measures may be 
required, and an FAA decision on the 
request may require an environmental 
assessment of the proposed action. 
Approval does not constitute a 
commitment by the FAA to financially 
assist in the implementation of the 
program nor a determination that all 
measures covered by the program are 
eligible for grant-in-aid funding from the 
FAA, Where federal funding is sought, 
request for project grant must be 
submitted to the Airports District Office 
at the location identified in FOR FURTHER 
INFORMATION CONTACT clause above. The 
City of South Lake Tahoe submitted to 
the FAA on September 24, 1992, the 
Noise Exposure Maps, descriptions, and 
other documentation produced during 
the noise compatibility planning study 
conducted from January 1984 through 
December 1991. The Lake Tahoe Airport 
noise exposure maps were determined 
by FAA to be in compliance with 
applicable requirements on May 18, 
1994. Notice of this determination was 
published in the Federal Register on 
June 8, 1994. 

The Lake Tahoe Airport Study 
contains proposed noise compatibility 
program comprised on actions designed 
for phased implementation by airport 
management and adjacent jurisdictions 
from the date of study completion to (or 
beyond) the year 2000. It was requested 
that the FAA evaluate and approve this 
material as a noise compatibility 
program as described in Section 104(b) 
of the Act. The FAA began its review of 
the program on November 14, 1994, and 
was required by a provision of the Act 
to approve or disapprove the program 
within 180-days (other than the use of 
new flight procedures for noise control). 
Failure to approve or disapprove such 
program within the 180-days period 
shall be deemed to be an approval of 
such a program. 

The submitted program contained 
seventeen (17) proposed actions for 
noise mitigation on and off the airport. 
The FAA completed its review and 
determined that the procedural and 
substantive requirements of the Act and 
FAR Part 150 have been satisfied. The 
overall program, therefore, was 
approved by the Associate 
Administrator for Airports effective 
November 14, 1994. 


Outright approval was granted for 
thirteen (13) of the specific program 
elements. The approved elements 
included existing noise abatement 
procedures, preferential runway use 
procedures, runup policies, request 
FAA advisories, noise abatement 
program, noise monitoring system, 
rezoning, navigation easements, and 
property purchase options. Four (4) 
program elements were disapproved for 
purposes of Part 150 pending 
submission of sufficient information. 

These determinations are set forth in 
detail in a Record of Approval endorsed 
by the Assistant Administrator for 
Airports on November 14, 1994. The 
Record of Approval, as well as other 
evaluation materials and the documents 
comprising the submittal, are available 
for review at the FAA office listed above 
and at the administrative offices of the 
City of South Lake Tahoe. 

Questions may be directed to the 
individual named above under the 
heading, FOR FURTHER INFORMATION 
CONTACT 

Issued in Hawthorne, California on 
November 30, 1994. 

Robert C, Bloom, 

Acting Manager, Airports Division, AWP-600 
Western-Pacific Region. 

{FR Doc. 94-31811 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13-M 





Correction to Notice of Intent to Rule 
on Application to Impose and Use the 
Revenue From a Passenger Facility 
Charge (PFC) at Killeen Municipal 
Airport, Killeen, TX 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Correction to Federal Register 
Notice of Intent to Rule on Application. 


SUMMARY: The FAA proposed to rule 
and invited public comment on an 
application to impose and use the 
revenue from a PFC at Killeen 
Municipal Airport under the provisions 
of the Aviation Safety and Capacity 
Expansion Act of 1990 (Title IX of the 
Omnibus Budget Reconciliation Act of 
1990) (Public Law 101-508) and Part 
158 of the Federal Aviation Regulations 
(14 CFR Part 158) in the Federal 
Register dated October 6, 1994. The 
amount indicated in the application was 
misstated as $300,000. The ccrrect 
amount requested is $332,200. 

DATES: The deadline for comments on 
the application was November 7, 1994. 
ADDRESSES: Comments on this notice 
may be mailed or delivered in triplicate 
copies to the FAA at the following 
address: Mr. Ben Guttery, Federal 
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Aviation Administration, Southwest 
Region, Airports Division, Planning and 
Programming Staff, ASW-610D, Fort 
Worth, Texas 76193-0610. 

Issued in Fort Worth, Texas on December 
14, 1994. 
Otis Welch, 
Acting Manager, Airports Division. 
IFR Doc. 94-31809 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13-M 





Correction to Notice of intent To Rule 
on Application To Impose a Passenger 
Facility Charge (PFC) at Little Rock 
Regional Airport, Little Rock, AR 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Correction to Federal Register 
Notice of Intent to Rule on Application. 





SUMMARY: The FAA proposed to rule 
and invited public comment on an 
application to impose a PFC at Little 
Rock Regional Airport under the 
provisions of the Aviation Safety and 
Capacity Expansion Act of 1990 (Title 
IX of the Omnibus Budget 
Reconciliation Act of 1990) (Public Law 
101-508) and part 158 of the Federal 
Aviation Regulations (14 CFR part 158) 
in the Federal Register dated October 6, 
1994. The amount indicated in the 
application was misstated as 
$32.580,216. The correct amount 
requested is $32,885,655. 
DATES: The deadline for comments on 
the application was November 14, 1994. 
ADDRESSES: Comments on this notice 
may be mailed or delivered in triplicate 
copies to the FAA at the following 
address: Mr. Ben Guttery, Federal 
Aviation Administration, Southwest 
Region, Airports Division, Planning and 
Programming Staff, ASW-610D, Fort 
Worth, Texas 76193-0610. 

Issued in Fort Worth, Texas on December 
15, 1994. 
Otis T. Welch, 
Acting Manager, Airports Division. 
IFR Doc. 94—31808 Filed 12-23-94; 8:45 am] 
BILLING CODE 4910-13-M 








DEPARTMENT OF THE TREASURY 
Fiscal Service 


Valuation of Collateral for Treasury Tax 
and Loan Depositaries 


AGENCY: Financial Management Service, 
Fiscal Service, Treasury 


ACTION: Notice. 





SUMMARY: This notice informs interested 
parties that the Department of the 


Treasury has directed its fiscal agent, 
the Federal Reserve, to change the 
method of determining the value of 
collateral pledged by depositaries to 
secure Treasury Tax and Loan (TT&L) 
deposits. Current regulations published 
in the Code of Federal Regulations . 
provide that collateral will be accepted 
at values assigned by the Federal 
Reserve Banks (FRBs). This change in 
collateral valuation is being 
implemented concurrently and in a 
manner consistent with the FRBs’ new 
valuation methodology for collateral 
pledged by financial institutions to 
secure borrowings from the Federal 
Reserve. The current FRB methodology 
for TT&L and the discount window 
generally values securities at par value 
to which margins may be applied; the 
new methodology will value collateral 
at market prices, where available, to 
which margins may be applied. In 
addition, the FRBs are currently 
developing a uniform methodology to 
value definitive collateral for which no 
market prices are available. These 
changes will assign more equitable 
values to collateral. 

DATES: Federal Reserve Bank 
implementation of the new collateral 
valuation methodology will begin 
January 1, 1995. 

FOR FURTHER INFORMATION CONTACT: Sam 
Stokes, (202) 874-7078, (Financial 
Program Specialist), or John P. Galligan, 
(202) 874-6657, (Director, Cash 
Management Policy & Planning 
Division), or Steven D. Laughton, (202) 
874-6680, (Senior Attorney for 
Programs). 

SUPPLEMENTAL INFORMATION: The 
Financial Management Service 
(Service), acting through the Federal 
Reserve as fiscal agent of the United 
States, designates Treasury Tax and 
Loan (TT&L) depositaries. Current . 
regulations promulgated in the Code of 
Federal Regulations provide that 
collateral will be accepted at values 
assigned by the Federal Reserve Banks 
(FRBs). 31 CFR 203.14(d). Currently, the 
FRBs value pledged collateral at the 
outstanding principal balance or the 
outstanding principal balance reduced 
by a margin. A margin, or haircut, is the 
deduction of a certain percentage of the 
value of the collateral. 

This notice announces the FRBs’ new 
methodology for valuing TT&L 
collateral. Under the new methodology, 
the FRBs will value the collateral using 
market prices, where available, or 
determine a value based on risk 
characteristics 

The resulting final collateral value 
assigned by the FRBs may be more or 
less than par value This new valuation 


system is intended to increase the 
accuracy of the value assigned to 
—" in relation to the deposits at 
risk. 

The new valuation methodology will 
be implemented in phases, beginning . 
January 1, 1995. Phase 1 will encompass 
definitive securities for which reliable 
and active markets exist, and for which 
market pricing is available to the FRBs. 
Initially, the margin applied in phase 1 
will be the existing margins. These 
margins may be modified later. 

Phase 2, to be implemented later in 
1995, will cover all remaining definitive 
collateral. The FRBs will value this 
definitive collateral, for which a reliable 
and active market does not exist, using 
an enhanced valuation methodology. 

Lastly, the FRBs will value collateral 
held in book-entry form at the FRBs 
using a market based methodology in 
Bg nr 2 years. 

he Service has sent to ail TT&L 

depositaries, a Special Notice to 
Depositaries, which provided additional 
information on this change in the 
method of collateral valuation. In 
addition, the Federal Reserve has 
provided depositaries a separate 
information package. 
(Authority: See e.g., 12 U.S.C. 90, 265, 266: 
31 U.S.C. 323, 3122.) 

Dated: December 20, 1994. 
Russell D. Morris, 
Commissioner 
[FR Doc. 94—31697 Filed 12-23-94; 8:45 am] 
BILLING CODE 4810-35-P 








DEPARTMENT OF VETERANS 
AFFAIRS 


Rehabilitation Research and 
Development Scientific Review and 
Evaluation Board Subcommittee of the 
Advisory Committee for Cooperative 
Studies, and Health Services and 
Rehabilitation Research and 
Development; Meeting 


The Department of Veterans Affairs 
gives notice under Public Law 92-463 
(Federal Advisory Committee Act) as 
amended, by section 5(c) of Public Law 
94—409 that a meeting of the 
Rehabilitation Research and 
Development Scientific Review and 
Evaluation Board Subcommittee of the 
Advisory Committee for Cooperative 
Studies, and Health Services and 
Rehabilitation Research and 
Development will be held at the Vista 
International Hotel, 1400 ““M” Street 
NW., Washington, DC, on January 10 
through January 13, 1995. 

The session on January 10, 1995, is 
scheduled to begin at 6:30 p.m and end 
at 9:30 p.m The sessions on January 11 
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12, 13, 1995, are scheduled to begin at 

8 a.m. and end at 5 p.m. The purpose 

of the meeting is to review rehabilitation 
research and development applications 
for scientific and technical merit and to 
make recommendations to the Director, 
Rehabilitation Research and 
Development Services, regarding their 

. funding. 


The meeting will be open to the 
public up to the seating capacity of the 
room for the January 10 session for the 
discussion of administrative matters, the 
general status of the program, and the 
administrative details of the review 
process. On January 11-13, 1995 the 
meeting is closed during which the 
Board will be reviewing research and 
development applications. 


This review involves oral comments, 
discussion of site visits, staff, and 
consultant critiques of proposed 
research protocols, and similar 
analytical documents that necessitate 
the consideration of the personal 
qualifications, performance and 
competence of individual research 
investigators. Disclosure of such 
information would constitute a clearly 
unwarranted invasion of personal 


privacy. Disclosure would also reveal 


research proposals and research 
underway which could lead to the loss 
of these projects to third parties and 
thereby frustrate future agency research 
efforts. 

Thus, the closing is in accordance 
with 5 U.S.C. 522b{c)(6), and (c)(9){B) 
and the determination of the Secretary 


of the Department of Veterans Affairs 
under Sections 10(d) of Pub. L. 92-463 
as amended by Section 5(c) of Pub. L. 
94-409. 

Due to the limited seating capacity of 
the room, those who plan to attend the 
open session should write to Ms. 
Victoria Mongiardo, Program Analyst, 
Rehabilitation Research and 
Development Service, Department of 
Veterans Affairs, 103 South Gay Street, 
Baltimore, Maryland 21202 (Phone: 
410-962-2563) at least five days before 
the meeting. 


Dated: December 12; 1994 
Heyward Bannister, 
Committee Management Officer 
[FR Doc. 94-31671 Filed 12-23-94; 8:45 aml 
BILLING CODE 8320-01-M 
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UNITED STATES POSTAL SERVICE BOARD OF 
GOVERNORS 


Notice of Vote to Close Meeting 


By telephone vote on December 21, 
1994, a majority of the members 
contacted and voting, the Board of 
Governors of the United States Postal 
Service voted to add to the agenda of its 
meeting closed to public observation on 
January 9, 1995, in Washington, D.C. 
(see 59 FR 64014, December 12, 1994), 
consideration of a funding request for 
the Santa Barbara, California, Processing 
& Distribution Center. 


The meeting is expected to be 
attended by the following persons: 
Governors Alvarado, Daniels, del Junco, 
Dyhrkopp, Mackie, Pace and Winters; 
Postmaster General Runyon, Deputy 
Postmaster General Coughlin, Secretary 
to the Board Harris, and General 
Counsel Elcano. 


The Board determined that pursuant 
to section 552b(c)(9)(B) of Title 5, 
United States Code, and section 7.3(i) of 
Title 39, Code of Federal Regulations, 
the discussion of this matter is exempt 
from the open meeting requirement of 
the Government in the Sunshine Act [5 
U.S.C, 552b(b)] because it is likely to 
disclose information, the premature 
disclosure of which would significantly 
frustrate proposed procurement actions. 
The Board further determined that the 
public interest does not require that the 


Board’s discussion of the matter be open 
to the public. 

In accordance with section 552b(f)(1) 
of Title 5, United States Code, and 
section 7.6(a) of title 39, Code of Federal 
Regulations, the General Counsel of the 
United States Postal Service has 
certified that in her opinion the meeting 
may properly be closed to public 
observation pursuant to section 
552b(c)(9)(B) of Title 5, United States 
Code and section 7.3(i) of Title 39, Code 
of Federal Regulations. 

Requests for information about the 
meeting should be addressed to the 
Secretary of the Board, David F. Harris, - 
at (202) 268-4800. 

David F. Harris, 

Secretary. 

[FR Doc. 94~-31904 Filed 12-22-94; 2:19 pm] 
BILLING CODE 7710-12-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Community Planning and 
Development 


24 CFR Part 570 
[Docket No. R-94—1591; FR-2879-F-03] 
RIN: 2506—-AB11 


Community Development Block 
Grants: Small Cities Program and 
Related Amendments 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 

ACTION: Final rule. 


SUMMARY: This final rule revises the 
HUD regulations in 24 CFR part 570, 
subpart F, which govern the 
administration of the Community- 
Development Block Grant (CDBG) Small 
Cities Program. The purpose of subpart 
F is to set forth the procedures by which 
CDBG funds are provided to non- 
entitled units of general local 
government in those States which have 
not elected to assume administration of 
the CDBG formula allocations for use in 
non-entitled units of general local 
government within such States. The rule 
amends subpart F to incorporate the 
statutory changes made to the Small 
Cities Program since the subpart F 
regulations were issued in 1982, and 
streamlines the operation and 
administration of the program. In 
addition, the rule makes additional 
changes to subpart F, and various 
changes to subparts I and M which are 
necessary to permit use of the section 
108 loan guarantee authority by non- 
entitled units of general local 
government in States which have not 
elected to assume administration of the 
CDBG formula allocations for 
nonentitlement areas of such States. 
EFFECTIVE DATE: January 26, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Stephen M. Rhodeside, State and Small 
Cities Division, Office of Community 
Planning and Development, Department 
of Housing and Urban Development, 
Room 7184, 451 Seventh Street, SW., 
Washington, DC 20410. Telephone (202) 
708-1322 (voice) or (202) 708-2565 
(TDD). (These are not toll-free numbers.) 


SUPPLEMENTARY INFORMATION: 


I. Background—September 15, 1994 
Proposed Rule 


On September 15, 1994 (59 FR 47500), 
HUD published a proposed rule that 
would amend HUD’s regulations in 24 
CFR part 570, subpart F, which govern 





the administration of the Community 
Development Block Grant (CDBG) Small 
Cities Program. The proposed rule 
provided for a 30-day public comment 
period. By the end of the comment 
period on October 17, 1994, 21 
comments had been received. The 21 
commenters consisted of 11 units of 
general local government (7 New York, 
3 Hawaii, 1 Arizona), 5 consultants, and 
5 public and private non-profits. These 
commenters made approximately 75 
different comments about the September 
15, 1994 proposed rule; many of these 
comments were made by more than one 
commenter. Section II of this preamble 
describes the changes made to the 
proposed rule at the final rule stage, and 
Section III of the preamble sets forth the 
issues and questions raised by the 
public commenters, and HUD’s 
responses to these issues and questions. 


II. Principal Differences Between 
Proposed Rule and Final Rule 


This final rule is substantially the 
same as the September 15, 1994 
proposed rule. The principal differences 
are as follows: 


1. Multiyear Plans 


The final rule provides that HUD may 
issue notices of funding availability that 
provide for a competition for 
applications that have multiyear plans 
(see § 570.421(a)(2)). 


2. Economic Development Grants 


The final rule also provides that HUD 
intends to use the section 108 loan 
guarantee program to the maximum 
extent feasible to fund economic 
development projects in the 
nonentitlement areas of New York State 
(see § 570.421(a)(5)). 


3. Counties Applying on Behalf of Units 
of General Local Government 


The final rule provides criteria under 
which counties may apply on behalf of 
units of general local government 
located within their jurisdiction when 
the unit of general local government has 
authorized the county to apply. 


4. Pre-Agreement Costs 


The final rule provides that HUD 
authorizes a unit of general local 
government to incur costs during the 
same or the prior Federal Fiscal Year for 
preparation of a CDBG grant 
application, planning costs eligible 
under § 570.205, environmental 
assessments, and project engineering 
and design costs for eligible activities 
under § 570.201—204 before the 
establishment of a formal grant 
relationship between the applicant and 
HUD. Such costs for the funded 


activities may be charged to the grant 
should it be funded, provided that the 
activities are undertaken in accordance 
with the requirements of subpart F (see 
§ 570.425(a)(3)). This includes 
compliance with selection of contractors 
under 24 CFR 85.36 if, for example, a 
contractor prepares the application or 
plans and specifications. 


5. HUD Action on Final Application 


The final rule adds two new 
paragraphs to § 570.425(b). Paragraph 
(b)(3) provides that HUD will not make 
a Small Cities grant when it is : 
determined that the grant will only have 
a minimal or insignificant impact on the 
grantee. Paragraph {b)(4) provides that 
in determining appropriate grant 
amounts to be awarded, HUD may take 
into account the size of the applicant, 
the level of demand, the scale of the 
activity proposed relative to need and 
operational capacity, among others. (See 
§ 570.425(b) (3) and (4).) 


6. Streamlined Application 
Requirements for Previous Applicants 


The final rule adds a new paragraph 
(c) to § 570.425 to provide for 
streamlined application requirements 
for previous applicants. (See 
§570.425(c).) 


7. Clarification of “Publication of 
Proposed Application” 


The final rule adds a new paragraph 
to § 570.431(c) to explain what is meant 
by publication of the proposed 
application. (See § 570.431(c)(4).) 


8. Hawaii Grantee Amendments 


The final rule clarifies the procedures 
that Hawaii grantees must follow in 
making amendments to final 
applications. (See § 570.431(f).) 


9. Report Submission Date. 


The final rule extends the deadline for 
New York Grantees to submit their 
performance and evaluation report on 
the small cities grant to October 31 (see 
§ 570.507(a)(2)(ii)(A)) and sets forth the 
date Hawaii grantees must submit their 
performance and evaluation report (see 
§ 570.507(a)(2)(ii)(B).) 


III. Comments on the Proposed Rule 
and HUD’s Responses 


This section sets forth the issues and 
comments made by the public 
commenters on the September 15, 1994 
proposed rule, and HUD's responses to 
these issues and questions. 
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A. General Comments 


Comments Concerning NOFA for Smail 
Cities Program 


There were several comments that the 
application time period to respond to 
the Small Cities NOFA should be more 
than 60 days. The final rule will not 
establish the application time period for 
the Small Cities NOFA. The request for 
a longer application time period was 
taken into consideration in development 
of the Federal Fiscal Year (FY) 1995 
NOFA. 

Ten commenters commented on the 
number of funding competitions that 
should be held for the Small Cities 
Program during each fiscal year. Since 
the optimum number of competitive 
rounds will vary according to 
circumstances, the Small Cities NOFA 
will state the number of competitions 
that will be held in the time period that 
is covered by the NOFA. 

Four commenters stated that the issue 
date for the NOFA and the due date of 
competitive applications should be 
established by regulation. To retain 
maximum flexibility to address 
changing conditions, the Department 
has decided that these dates should not 
be established by regulation. 

Five commenters submitted 
comments on the maximum grant limits. 
In order to retain flexibility due to 
changing conditions such as inflation, 
the Small Cities NOFA, rather than the 
rule, will address the issue of grant 
limits. 

One commenter requested that the 
Department establish a set amount of 
funding for each funding round. 
Although the Department with 
this comment, the NOFA rather than the 
rule is a better vehicle to address this 
issue. 

One commenter said that if it was 
necessary to expand the competition 
beyond housing, public facilities, and 
economic development, the final rule 
should so state this. Since it is 
impossible to foresee the types of 
competition that might benefit small 
jurisdictions in the State of New York in 
the future, the rule provides in 
§ 570.421(a}{(1) that there will be 
competitive applications. 

Three commenters commented on the 
- application page limits. Again, this is an 
issue that will be addressed in the 
NOFA to retain flexibility to adjust page 
limit requirements. The Department 
acknowledges that reducing the size of 
grant applications will reduce 
paperwork which is a goal shared by the 
majority of participants at the meetings 
held in the State of New York to discuss 
the proposed regulation. 


A few commenters requested that the 
Small Cities NOFA remain as constant 
as possible from year to year. The 
Department intends to do this to the 
extent possible. 

One commenter asked that the 
Department provide technical assistance 
after the issuance of the NOFA. 
Although this matter is not one that 
should be addressed in the final rule, 
the Department intends to provide the 
maximum amount of technical 
assistance that is permitted under 
section 103 of the Department of 
Housing and Urban Development 
Reform Act. 

Another commenter requested that 
the Department provide an even playing 
field for small communities. In the 
history of the program, small 
communities have been successful in 
obtaining grants, and the Department 
sees no need to change the final rule in 
this regard. 


Involvement in the Rulemaking Process 


Another commenter requested that 
people with rural backgrounds be 
involved in the rulemaking process. 
This was accomplished by two highly 
publicized meetings with that were held 
in Auburn and Goshen, New York as 
well as having the Assistant Secretary 
for Community Planning and 
Development write to each eligible unit 
of general local government 
individually, asking for their comments 
in helping to shape the final rule and 
NOFA. 


Administration of Smail Cities Program 
by the State of New York 


Two commenters stated that the Small 
Cities Program should not be given to 
New York State to administer. Section 
106 {d)}{2) of Title I, gives States the 
right to elect to administer the State 
CDBG Program. The Department cannot 
administratively amend this provision. 


Single Audit and Davis-Bacon 
Requirements 


Commenters asked that the Single 


Audit and Davis-Bacon Acts be made 


inapplicable.to the Small Cities 
Program. To adopt this comment would 
require a statutory change. 


Rehabilitation 


Three commenters asked that the non- 
targeted rehabilitation program be 
continued. Although this issue is too 
specific to be addressed by the 
regulations, there is nothing in the 
Small Cities regulations that would 
preclude a grantee from initiating a non- 
targeted rehabilitation program. A 
request was made by one commenter to 
fund more HUD steff travel. Although 


the Department is sensitive to the need 
of HUD Field staff to travel to small 
cities in New York, the travel budget is 
determined by annual appropriations 
and is not an appropriate issue to be 
addressed by the final regulation. | 

One commenter stated that funds 
should be allowed to be used to 
rehabilitate pre-1976 mobile homes. 
While the Department is unclear as to 
the commenters’ reference to pre-1976 
mobile homes, manufactured housing 
can be rehabilitated in accordance with 
§ 570.202(a)(4), since the State of New 
York recognizes manufactured housing 
as real property. 

One commenter stated that senior 
citizens on fixed income should be able 
to get rehabilitation grants. The major 
purpose of the CDBG program is to 
benefit low- and moderate-income 
persons. Senior citizens who are of low- 
and moderate-income are eligible to 
receive housing rehabilitation grants. 
Senior citizens who have higher 
incomes cannot receive grants unless 
the activity is to aid in the prevention 
or elimination of slums or blight. Title 
I does not give higher income senior 
citizens preference over low- and 
moderate-income non senior citizens. 


Household Incomes 


One commenter asked that 
households with incomes between 80— 
100 percent of median be eligible to 
receive rehabilitation assistance in non- 
targeted areas. The Department notes 
that this can be done under 
§ 570.208{b)(2) as long as the 
rehabilitation is limited to the extent 
necessary to eliminate specific 
conditions detrimental te public health 
and safety. 


Multiyear Plans 


One commenter said that community 
facilities should not be funded on a 
multiyear basis, but should be funded 
through a large grant of up to $900,000. 
The Department decided not to restrict 
community facilities from being part of 
multiyear plan projects. However, to the 
extent a project consisting, for example, 
of one large building cannot logically be 
subdivided into segments that are viable 
as separate grants, the project would 
have to be funded from a single year’s 
grant funds under § 570.421(a)(1). Larger 
public facilities projects, however, can 
now be funded with Section 108 loan 
guarantee assistance under § 570.703{I). 

One commenter said that the first year 
of the multiyear plan should be fifteen 
months, and another commenter 
indicated that there should be a site 
visit 89-10 months into the multiyear 
plan. Thgse comments are cperational 
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in nature and not appropriate to be 
addressed by the final rule. 


Priority for EZs/ECs 


One commenter stated that 
Empowerment Zones (EZ) and 
Enterprise Communities (EC) should not 
receive a priority in the final regulation. 
The Department agrees that the final 
regulation is an inappropriate place to 
show support for the EZ/EC program 
and can more appropriately lend its 
support in the NOFA. 


Public Hearings 


A commenter stated that public 
hearings should be able to be combined 
with hearings for other purposes. The 
Department agrees, and notes that this is 
the Department’s policy, and therefore, 
need not bé stated specifically in the 
final rule. 


Abbreviated Consolidated Plan 


Several commenters requested that 
the abbreviated Consolidated Plan 
requirements be made as simple as 
possible. It is the Department’s intention 
to do this, but the NOFA is a more 
appropriate vehicle for doing this since 
the abbreviated Consolidated Plan may 
need to be changed based on ongoing 
experience in program administration. 
At this time the abbreviated 
Consolidated Plan is not yet required. 
(The FY 1995 NOFA requires an 
abbreviated CHAS if the application 
contains housing activities.) After the 
Consolidated Plan final rule is 
published, succeeding NOFAs will 
explain the requirements. The final rule 
for the Consolidated Plan will make 
conforming changes to this regulation. 
The final rule will not apply to 
applications under the FY 1995 NOFA 
for the State of New York. 


B. Specific Comments on Rule Sections 
Section 570.420 General 


Five commenters call for the 
abbreviated CHAS requirement to be 
eliminated. Section 570.420(d) requires 
that there be a certification in the Small 
Cities application that housing activities 
proposed to be funded by the Smail 
Cities Program must be consistent with 
the applicant’s abbreviated CHAS. This 
is required by 24 CFR part 91 and 
Section 105(b) of the National 
Affordable Housing Act. 

One commenter wanted to lower the 
requirement that 70 percent of the grant 
funds must be used to benefit low-and 
moderate-income persons to 51 percent. 
The Department believes that the 
commenter misunderstands the 
requirement. Under § 570.208{a)(1), if at 
least 51 percent of the residents of an 
area are low- and moderate-income 


persons, an activity that benefits that 
area is considered to benefit low- and 
moderate-income persons. Section 
570.200(a)(3)(v) provides that area 
benefit activities are to count as 
benefitting low- and moderate-income _ 
persons 100 percent. Accordingly, if a 
water project is funded for $300,000, 
which benefits an area that is 57 percent 
low-and moderate-income, the entire _ 
$300,000 is considered to be benefitting 
low- and moderate-income persons. 

Three commenters said that the 
regulations should clearly state that 
§ 570.200(a)(3)(iii) applies, and that 
grantees should not include Section 108 
loan repayments in the calculations for 
meeting the objective that not less than 
70 percent of the total of grant funds 
from each grant and Section 108 loan 
guarantee funds received under 24 CFR 
part 570, subpart M, within a fiscal year, 
must be expended for activities that 
benefit low-and moderate-income 
persons. The Department agrees and 
paragraph (e)(2) was revised to 
incorporate this change. 

Eight commenters protested the 
elimination of the rating and ranking 
scoring factors from the regulations. As 
a result of these comments, § 570.421(a) 
has been added to the final rule to 
describe the selection system. 

There were multiple comments 
recommending that the Department 
establish an Economic Development set- 
aside with an open window, so that 
economic development applications 
could be submitted at any time during 
the year. Commenters also suggested 
that Section 108 loan guarantees be used 
to fund economic development projects 
to the greatest extent possible. These 
comments are addressed in 
§ 570.421(a)(5), which provides that the 
Department will use the Section 108 
loan guarantee program to the greatest 
extent possible to fund Economic 
Development projects, and that the 
Department will fund Economic 
Development applications as they are 
determined to be fundable in a specific 
amount by HUD. All Economic 
Development projects that are funded 
with Small Cities funds must have a 
substantial impact on the needs 
identified by the applicants. 

One commenter stated that only 
housing and public facilities 
applications should be funded during 
the competitive funding cycles. Under 
the new § 570.421(a) (‘Selection 
system’’), both competitive applications 
and the first year of multiyear plans will 
be funded on a competitive basis with 
the NOFA indicating how that 
competition will be held. Since 
“Economic Development” and 
‘Imminent Threat” projects funded on a 


non-competitive basis, the competition 
will essentially include housing, public 
facilities, and comprehensive 
applications. 

e commenter suggested that the 
division between comprehensive 
projects and single purpose projects be 
retained with an eye towards evening 
the chances of obtaining funding from 
both types of projects. Another 
commenter requested that funding be 
continued for comprehensive grants. 
The nomenclature of single purpose and 
comprehensive projects has been 
removed from the final rule, but the 
Department may elect to retain and 
define such categories in a NOFA. 
Under the final rule, there will be 
competitions for competitive 
applications and multiyear plans with 
the funding divided between the 
categories fine-tuned by a NOFA that 
will be issued each year. The former 
single purpose projects will be eligible 
for funding as competitive applications. 
The former comprehensive projects may 
be funded as either competitive 
applications or as multiyear grants. 

ne commenter requested that the 
Department allow counties to apply on 
behalf of municipalities. This suggestion 
was incorporated into the final rule at 
24 CFR 570.421(c)(3). Another 
commenter suggested that the 
Department encourage county-wide 
applications. County-wide applications 
are eligible for funding and will receive 
the same consideration as all other 
applications for Small Cities funding. 

ix commenters requested that the 
Department allow multiyear funding for 
comprehensive grants. This comment 
was adopted in § 570.421(a)(2) of the 
final rule, which will allow the 
Department to fund multiyear plans. 
After the first year of a multiyear plan 
is funded, the Department may fund 
future years on a non-competitive basis 
subject to acceptable performance, 
submission of an acceptable application 
and certifications, and the provision of 
adequate appropriations. 

One commenter stated that multiyear 
grantees should not receive other grants 
during the time period that the 
multiyear grant was ongoing. The 
Department decided that this issue is 
more appropriately addressed in the 
NOFA rather than the rule. 

Another commenter suggested that 
consideration be given to female and 
disabled heads of household in giving 
fair housing points and contracts given 
to female-owned businesses should be 
taken into account in reporting minority 
business enterprise achievements. In 
order to retain flexibility to address 
changing priorities, the Department 
decided that the makeup of the fair 
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housing and equal opportunity points 
will be disseminated in the NOFA 
rather than the regulations. 


Section 570.424 Grants for Imminent 
Threats to Public Health and Safety 


Three commenters wanted the 
imminent threat set-aside retained in 
the final rule, and one commenter 
wanted it deleted. The Department 
decided to retain the imminent threat 
set-aside to give the Department the 
flexibility to respond immediately to 
threats to health and safety such as 
flood damage from hurricanes. 


Section 570.425 


HUD Review and Actions on 
Applications for New York State 
Applicants 


One commenter said that if there was 
more than one funding round in a fiscal 
year, an unsuccessful application 
should be able to be resubmitted in the 
next round. The Department agrees and 
paragraph (c) was added to § 570.425 
which authorizes HUD to provide in a 
NOFA that unsuccessful applications 
will be automatically held over for the 
succeeding rounds of competition if the 
applicant so requests in writing. The 
applicant will have the option of 
amending or withdrawing its 
application. For FY 1995, applications 
not funded in FY 1994 will 
automatically be reconsidered under the 
FY 1995 NOFA unless the applicant 
notifies HUD otherwise. 

Another commenter indicated that 
HUD should ensure that applications 
are funded for the least amount of funds 
necessary to implement the proposed 
activities. As a result of this comment, 
paragraph (b)(4) was added to § 570.425 
of the final rule. This paragraph gives 
the Department the right to take into 
- account the size of the applicant, the 
level of demand, the scale of the activity 
proposed relative to need and 
operational capacity, the number of 
persons to be served, the amount of 
funds required to achieve project 
objectives and the administrative 
capacity of the applicant to complete 
the activities in a timely manner in 
determining the appropriate grant 
amount to award. 

To respond to a commenter’s request 
to even the playing field for smaller 
communities, the Department has 
revised § 570.425(a)(3) in the final rule 
to allow units of general local 
government to incur costs for certain 
CDBG grant activities before the 
establishment of a formal grant 
relationship and charge the pre- 
agreement costs to the grant, should it 
be funded. This includes the cost of 


application preparation, but does not 
create an obligation on part of the 
Department to fund the application. 


Section 570.426 Program Income 


One commenter wrote favorably of 
§ 570.426(c) which provides that if a 
unit of general local government has no 
open CDBG grant at the time of closeout, 
program income of less than $25,000 per 
year after closeout will not be 
considered program income, and will 
not be subject to the requirements of 
this-part. This provision has been 
retained in the final regulation. 


Section 570.429 Hawaii General and 
Grant Requirements 


Three counties in the State of Hawaii 
commented that they did not want the 
method of distribution of Hawaii Small 
Cities funds to be changed by the 
issuance of a NOFA because that would 
impinge upon the ability of the Hawaii 
grantees to plan for future use of Small 
Cities funds. The Department agrees 
with this comment, and all references to 
a NOFA for the Hawaii Small Cities 
program were removed from § 570.429. 

Two commenters from the State of 
Hawaii thought that paragraph (d)(1) of 
§ 570.429 should be revised to better 
define “capacity to utilize the grant 
amount effectively and efficiently’’. This 
term was used in the previous 
regulation at § 570.435(c)(1)(ii)(A), and 
does not need to he redefined. 

Two commenters from the State of 
Hawaii requested that Hawaii grantees 
follow the application submission 
requirements in 24 CFR part 570, 
subpart D. Another commenter said that 
applications should be accepted and not 
approved. Section 570.429 has been 
revised to treat the Hawaii grantees as 
much like entitlement grantees as 
possible. Since the program is still 
discretionary under section 106(d) of 
Title I, the Department decided that 
applications should be required to be 
submitted and approved. Paragraph (g) 
of § 570.429 indicates that the 
Department will approve the 
application unless it is shown that “one 
or more of the following requirements 
(relating to completeness, timeliness, 
certifications, and compliance with this 
part) have not been met”. This provision 
gives assurance to Hawaii grantees that 
applications that are complete, timely, 
contain the proper certifications, and 
which are otherwise in compliance with 
this part will be approved. 

Another commenter from the State of 
Hawaii.asked that paragraph (d)(2) of 
§ 570.429 regarding timely expenditures 
only consider grants from FY 1995 
onward. Since it is the policy of the 
Department to encourage timely 


expenditures, the Department decided 
that all outstanding grants should be 
used in calculating timely expenditures 
under § 570.902(a). The Department 
notes that Kauai’s disaster grant will not 
be considered in the calculations. 

The final rule on the Consolidated 
Plan, which will be published shortly, 
will change the application, citizen 
participation, approval and reporting 
requirements for the Hawaii grantees. 
These changes will be incorporated into 
subpart F at the time the final 
consolidated plan regulation is 
promulgated. In view of the probable 
timing of submission of applications by 
Hawaii grantees, it is anticipated that 
these rule changes will apply to FY 
1995 applications by Hawaii grantees. 


Section 570.430 Hawaii Program 
Operation Requirements 


One commenter stated that paragraph 
(a) of §570.430 should be clarified to 
indicate that grants received in FY 1995 
and thereafter are grants made from FY 
1995 allocations and thereafter, and that 
grants made prior to FY 1995 are grants 
from allocations prior to FY 1995. This 
revision has been made in the final rule. 


Section 570.431 Citizen Participation 


Four comments from the State of 
Hawaii concerned citizen participation 
requirements. One commenter requested 
that paragraph (e) of § 570.431 be 
revised to indicate that the citizen 
participation requirements apply to the 
State of Hawaii, and two commenters 
requested that the entitlement citizen 
participation process be followed, and 
one commenter requested that the 
entitlement amendment process be 
followed by Hawaii grantees. The 
Department has decided to add a new 
paragraph (f) to § 570.431 to clarify the 
requirements that Hawaii Small Cities 
grantees must follow. The citizen 
participation requirements are being 
included in the Small Cities final rule 
for clarity. It is noted that the citizen 
participation requirements for Hawaii 
grantees will be revised shortly, when 
the final rule on consolidated planning 
requirements is published. 


Section 570.432 Repayment of Section 
108 Loans 


Six commenters stated that Section 
108 funds should not be used for the 
New York Small Cities Program because 
repayment will come from the total 
allocation of discretionary Small Cities 
funding for the State of New York. One 
commenter said that Section 108 funds 
must be backed by the community's 
own resources. In making non-entitled 
units of general local government in the 
State of New York eligible for the 
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Section 108 program, the Department 
intends to provide small communities 
with the opportunity to fund large 
economic development projects— 
projects that they would not ordinarily 
be able to fund. Since it is envisioned 
that a significant portion of economic 
development funding will come from 
the Section 108 loan guarantee fund 
rather than the HUD-administered Small 
Cities Program, there will be more Small 
Cities funds available to fund non- 
economic development projects, even if 
a small portion of funds are used under 
§ 570.432 to repay amounts due on 
Section 108 loan obligations. All 
Section 108 loan obligations will be 
underwritten to ensure that only high 
quality projects are funded. In addition, 
the Department is considering 
instituting loan insurance pools to 
further ensure that the cost to the Small 
Cities Program will be minimized. 


Section 570.507 Reports 


The Department agrees with the three 
commenters that indicated fifteen 
working days is insufficient time for 
New York grantees to submit a 
performance assessment report and has 
extended the period to 31 calendar days 
in the final rule. (See 
§ 570.507(a)(2)(ii)(A).) 

Three commenters from the State of 
Hawaii requested that HUD consider a 
uniform period of activity for their 
Small Cities performance and 
evaluation report. The Department 
agrees and § 570.507(a)(2)(ii)(B) 
provides for this. 


Subpart M—Section 570.702 Eligible 
Applicants 


Two commenters requested that the 
Department make available the Section 
108 Loan Guarantee Program to non- 
entitled units of local governments in 
the HUD-administered Small Cities 
Program. The Department agrees that 
the non-entitled communities in the 
States of New York and Hawaii should 
have available the use of Section 108 
and § 570.702(c) provides for this. 


Ill. Other Matters 
Environmental Impact 


A Finding of No Significant Impact 
with respect to the environment was 
made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969, at the time of the development of 
the proposed rule. Because no 
substantial programmatic changes have 
been made, that finding remains 
applicable to this final rule. The Finding 
of No Significant Impact is available for 


public inspection during regular 
business hours in the Office of the Rules 
Docket Clerk, Office of the General 
Counsel, Department of Housing and 
Urban Development, Room 10276, 451 
Seventh Street, SW., Washington, DC 
20410. 


Impact on Small Entities 


The Secretary, in accordance with 5 
U.S.C. 605(b) (the Regulatory Flexibility 
Act), has reviewed this final rule before 
publication, and by approving it 
certifies that this final rule will not have 
a significant economic impact on a 
substantial number of small entities. 
The rule proposes to modify, simplify 
and update the administration and 
procedural requirements of the CDBG 
Small Cities Program to conform with 
legislation applicable to this program. 
Accordingly, the final rule is anticipated 
to have some beneficial impact on small 
entities. However, the number of small 
entities that may be affected by this rule 
will not be substantial and the economic 
impact will not be significant. 


Federalism Impact 


The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that this final rule does not 
have Federalism implications and 
therefore is not subject to review under 
the Order. No programmatic or policy 
changes will result from this rule’s 
promulgation which will have a 
substantial direct effect on the States, or 
on the relationship between the Federal 
government and the States, or on the 
distribution of power and responsibility 
among the various levels of government. 


Family Impact 


The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this final rule does not 
have the potential for significant impact 
cn family formation, maintenance and 
general well-being, and thus is not 
subject to review under the Order. No 
significant changes in existing HUD 
policies or programs will result from 
promulgation of this rule. 


Regulatory Agenda 


This final rule was listed as sequence 
number 1834 in the Department’s 
Semiannual Agenda of Regulations 
published on November 14, 1994 (59 FR 
57632, 57662) pursuant to Executive 
Order 12866 and the Regulatory 
Flexibility Act. 


Catalogue of Federal Domestic 
Assistance 


The Catalogue of Federal Domestic 
Assistance program number is 14.219, 
Community Development Block 
Grants—Small Cities Program. 


List of Subjects in 24 CFR Part 570 


Administrative practice and 
procedure, American Samoa, 
Community development block grants, 
Grant programs—education, Grant 
programs—housing and community 
development, Grant programs— 

‘education, Guam, Indians, Lead 
poisoning, Loan programs—housing and 
community development, Low and 
moderate income. housing, New 
communities, Northern Mariana Islands 
Pacific Islands Trust Territory, Pockets 
of poverty, Puerto Rico, Reporting and 
recordkeeping requirements, Small 
cities, Student aid, Virgin Islands. 

Accordingly, 24 CFR part 570 is 
amended as follows: 


PART 570—COMMUNITY 
DEVELOPMENT BLOCK GRANTS 


1. The authority citation for part 570 
is revised to read as follows: 


Authority: 42 U.S.C. 3535(d) and 5301— 
5320. 


2. Subpart F is revised to read as 
follows: 


Subpart F—Small Cities Program 

Sec. 

570.420 General. 

570.421 New York Small Cities Program 
Design. 

570.422 Applications from joint applicants 

570.423 _ Application for the HUD- 
administered New York Small Cities 
Grants. 

570.424 Grants for imminent threats to 
public health and safety. 

570.425 HUD review and actions on 
applications for New York State 
applicants. 

570.426 Program income. 

570.427 Program amendments. 

570.428 Reallocated funds. 

570.429 Hawaii general and grant 
requirements. 

570.430 Hawaii program operation 
requirements. 

570.431 Citizen participation. 

570.432 Repayment of section 108 loans. 


Subpart F—Small Cities Program 


§ 570.420 General: 


(a) HUD administration of 
nonentitlement CDBG funds. Title I of 
the Housing and Community 
Development Act of 1974 permits each 
State to elect to administer all aspects of 
the Community Development Block 
Grant (CDBG) Program annual fund 
allocation for the nonentitlement areas 





Federal Register / Vol. 59, 


No. 247 / Tuesday, December 27, 1994 / Rules and Regulations 


66599 








within its jurisdiction. This subpart sets 
forth policies and procedures applicable 
to grants for nonentitlement areas in 
States that have not elected to 
administer the CDBG Program. States 
that elected to administer the program © 
after the close of fiscal year 1984 cannot 
return administration of the program to 
HUD. A decision by a State to 
discontinue‘administration of the 
program would result in the loss of 
CDBG funds for nonentitled areas in 
that State and the reallocation of those 
funds to all States in the succeeding 
fiscal year. 

{b) Scope and applicability. (1) This 
subpart describes the policies and 
procedures of the Small Cities Program 
which apply to nonentitlement areas in 
States where HUD administersthe , 
CDBG Program. HUD currently 
administers the Small Cities Program in 
only two States—New York and Hawaii. 
This subpart principally addresses the 
requirements for New York, and 
§ 570.429-30 identifies special 
procedures applicable to Hawaii. 

(2) The allocation of formula CDBG 
funds for use in nonentitled areas of 
Hawaii and New York is as provided in 
subpart A of this part. The policies and 
procedures set forth in the following 
identified subparts of this part 570 
apply to the HUD-administered Small 
Cities Program, except as modified or 
limited under the provisions thereof or 
this subpart: 

{i) Subpart A—General Provisions; 

(ii) Subpart C—Eligible Activities; 

(iii) Subpart J—Grant Administration; 

{iv) Subpart K—Other Program 
Requirements; and 

(v) Subpart O—Performance Reviews. 

(c) Public notification requirements. 
(1) Section 102 of the Department of 
Housing and Urban Development 
Reform Act of 1989 (42 U.S.C. 3545) 
contains a number of provisions that are 
designed to ensure greater 
accountability and integrity in the 
provision of certain types of assistance 
administered by HUD. All competitive 
grants in the HUD-administered Small 
Cities Program in New York are affected 
by this legislation, and the requirements 
identified at 24 CFR part 12 apply to 
them. Imminent threat grants under 
§ 570.424 and section 108 repayment 
grants under § 570.432 are not affected 
by section 102 as they are not 
competitive grants. 

(2) The Hawaii HUD-administered 
Small Cities Program is not subject to 
section 102, since the funds are not 
distributed in a competitive manner. 

‘4) Abbreviated CHAS. Applications 
for the HUD-administered Small Cities 
Program which contain housing 
activities must include a certification 


that the proposed housing activities are 
consistent with the applicant’s - 
Comprehensive Housing Affordability 
Strategy as described at 24 CFR part 91. 

(e) National and primary objectives. 
(1) Each activity funded through the 
Small Cities Program must meet one of 
the following national objectives as 
defined under the criteria in § 570.208. 
Each activity must: 

(i) Benefit low- and moderate-income 
families; 

(ii) Aid in the prevention or 
elimination of slums or blight; or 

(iii) Be an activity which the grantee 
certifies is designed to meet other 
community development needs having a 
particular urgency because existing 
conditions pose a serious and 
immediate threat to the health or 
welfare of the community where other 
financial resources are not available to 
meet such needs. 

(2) In addition to the objectives 
described in paragraph (e)(1) of this 
section, with respect to grants made 
through the Small Cities Program, not 
less than 70 percent of the total of grant 
funds from each grant and Section 108 
loan guarantee funds received under 
subpart M of this part within a fiscal 
year must be expended for activities 
which benefit low- and moderate- 
income persons under the criteria of 
§ 570.208(a). In the case of multiyear 
plans, in New York State, not less than 
70 percent of the total funding for grants 
approved pursuant to a multiyear plan 
for a time period of up to 3 years must 
be expended for activities which benefit 
low- and moderate-income persons. 
Thus, 70 percent of the grant for year 1 
of a multiyear plan must meet the 70 
percent requirement, 70 percent of the 
combined grants from years 1 and 2 
must meet the requirement, and 70 
percent of the combined grants from 
years 1, 2 and 3 must meet the 
requirement. In determining the 
percentage of funds expended for such 
activity, the provisions of 
§ 570.260(a}(3)(i), (iii), (iv) and (v) shall 
apply. 

(Approved by the Office of Management and 
Budget under control number 2506-0060) 


§ 570.421 New York Smali Cities Program 
Design. 

(a) Selection system. (1) Competitive 
applications. Each competitive 
application will be rated and scored 
against the following factors: 

(i) Need-absolute number of persons 
in poverty as further explained in the 
NOFA; 

(ii) Need-percent of persons in 
poverty as further explained in the 
NOFA; 

(iii) Program Impact, and 


(iv) Fair Housing and Equal 
Opportunity which may include 
assessment of the applicant's Section 3 
plan and implementation efforts. The 
NOFA described in paragraph (b) of this 
section will contain a more detailed 
description of these factors, and the 
relative weight that each factor will be 
given. 

(2) In addition HUD reserves the right 
to establish minimal thresholds for 
selection factors and otherwise select 
grants in accordance with § 570.425 and 
the applicable NOFA. 

(3) Multiyear Plans. The notice of 
funding availability may provide for a 
‘competition for applications that have 
multiyear plans. The plans wii! be rated 
and scored against factors in paragraph 
(a)(1) (i) through (iv) of this section. The 
action plan for each year of the 
multiyear plan must be a viable project 
on its own. If the multiyear plan is 
selected on a competitive basis, the first 
year will be funded and HUD may fund 
future years on a non-competitive basis 
subject to acceptable performance, 
submission of an acceptable application 
and certifications, and the provision of 
adequate appropriations for the HUD- 
administered Small Cities Program. 

(4) Imminent threats to public health 
and safety. The criteria for these grants 
are described in § 570.424. 

(5) Repayment of section 108 loans. 
The criteria for these grants are 
described in § 570.432. 

(6) Economic development grants. 
HUD intends to use the Section 108 loan 
guarantee program to the maximum 
extent feasible to fund economic 
development projects in the 
nonentitlement areas of New York. In 
the event that there are not enough 
Section 108 loan guarantee funds 
available to fund viable economic 
development projects, or if a project 
needs a grant in addition to a loan - 
guarantee to make it viable, or if the 
project does not meet the requirements 
of the Section 108 program but-is 
eligible for a grant under this subpart, 
HUD will fund Economic Development 
applications as they are determined to 
be fundable in a specific amount by 
HUD up to the sum set aside for 
economic development projects in the 
notice of funding availability. HUD also 
has the option in a NOFA of funding 
economic development activities on a 
competitive basis, as a competitive 
application as described in paragraph 
(a)(1) of this section. In order for an 
applicant to receive Small Cities grant 
funds, the field office must determine 
that the economic development project 
will have a substantial impact on the 
needs identified by the applicant. 
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(b) Notice of funding availability. 
HUD will issue one or more Notice(s) of 
Funding Availability (NOFA) each fiscal 
year which will indicate the amount of 
funds available, the annual grant limits 
per grantee, type of grants available, the 
application requirements, and the rating 
factors that will be used for those grants 
which are competitive. A NOFA may set 
forth, subject to the requirements of this 
subpart, additional selection criteria for 
all grants. 

(c) Eligible applicants. (1) Eligible 
applicants in New York are units of 
general local government, excluding: 
Metropolitan cities, urban counties, 
units of general local government which 
are participating in urban counties or 
metropolitan cities, even if only part of 
the participating unit of government is 
located in the urban-county or 
metropolitan city. Indian tribes are also 
ineligible for assistance under this 
subpart. An application may be 
submitted individually or jointly by 
eligible applicants. 

2) Counties, cities, towns, and 
villages may apply and receive funding 
for separate projects to be done in the 
same jurisdiction. Only one grant will 
be made under each funding round for 
the same type of project to be located 
within the jurisdiction of a unit of 
general local government (e.g. both the 
county and village cannot receive 
funding for a sewer system to be located 
in the same village, but the county can 
receive funding for a sewer system that 
is located in the same village as a 
rehabilitation project for which the 
village receives funding). The NOFA 
will contain additional information on 
applicant eligibility. 

3) Counties may apply on behalf of 
units of general local government 
located within their jurisdiction when 
the unit of general local government has 
authorized the county to apply. At the 
time that the county submits its 
application for funding, it must submit 
a resolution by the governing body of 
the unit of local government that 
authorizes the county to submit an 
application on behalf of the unit of 
general local government. The county 
will be considered the grantee and will 
be responsible for executing all grant 
documents. The county is responsible 
for ensuring compliance with all laws, 
regulations, and Executive Orders 
applicable to the CDBG Program. HUD 
will deal exclusively with the county 
with respect to issues of program 
administration and performance, 
including remedial actions. The unit of 
general local government will be 
considered the grantee for the purpose 
of determining grant limits. The unit of 
general local government’s statistics will 


be used for purposes of the selection 
factors referred to in § 570.421(a). 

(d) Public service activities cap. 
Public service activities may be funded 
up to a maximum of fifteen (15) percent 
of a State’s nonentitlement allocation for 
any fiscal year. HUD may award a grant 
to a unit of general local government for 
public service activities with up to 100 
percent of the funds intended for public 
service activities. HUD will apply the 15 
percent statewide cap to public service 
activities by funding public service 
activities in the highest rated 
applications in each NOFA until the cap 
is reached. 

(e) Activities outside an applicant’s 
boundaries. An applicant may conduct 
eligible CDBG activities outside its 
boundaries. These activities must be 
demonstrated to be appropriate to 
meeting the applicant’s needs and 
objectives, and must be consistent with 
State and local law. This provision 
includes using funds provided under 
this subpart in a metropolitan city or an 
urban county. 


§ 570.422 Applications from joint 
applicants. 

Units of general local government 
may submit a joint application which 
addresses common problems faced by 
the jurisdictions, to the extent permitted 
by the NOFA. A joint application must 
be pursuant to a written cooperation 
agreement submitted with the 
application. The cooperation agreement 
must authorize one of the participating 
units of government to act as the lead 
applicant which will submit the 
application to HUD, and must delineate 
the responsibilities of each participating 
unit of government with respect to the 
Small Cities Program. The lead 
applicant is responsible for executing 
the application, certifications, and grant 
agreement, and ensuring compliance 
with all laws, regulations, and Executive 
Orders applicable to the CDBG Program. 
HUD will deal exclusively with the lead 
applicant with respect to issues of 
program administration and 
performance, including remedial 
actions. In the event of poor 
performance, HUD reserves the right to 
deny and/or restrict future funding to all 


- units of general local government which 


are parties to the cooperation agreement. 


§ 570.423 Application for the HUD- 
administered New York Small Cities Grants. 

(a) Proposed application. The 
applicant shall prepare and publish a 
proposed application, and comply with 
citizen participation requirements as 
described in § 570.431. ° 

(b) Final application. The applicant 
shall submit to HUD a final application 


containing its community development 
objectives and activities. This final 
application shall be submitted, in a form 
prescribed by HUD, to the appropriate 
HUD Office. 

(c) Certifications. (1) Certifications 
shall be submitted in a form prescribed 
by HUD. If the application contains any 
housing activities, the applicant shall 
certify that the proposed housing 
activities are consistent with its 
Abbreviated Comprehensive Housing 
Affordability Strategy as described at 24 
CFR part 91. 

(2) In the absence of evidence (which 
may, but need not, be derived from 
performance reviews.or other sources) 
which tends to challenge in a 
substantial manner the certifications 
made by the applicant, the certifications 
will’be accepted by HUD. However, if 
HUD does have available such evidence, 
HUD may require the submission of 
additional information or assurances 
before determining whether an 
applicant’s certifications are 
satisfactory. 

(d) Thresholds. The HUD Office may 
use any information available to it to 
make the threshold judgments required 
by the applicable NOFA, including. 
information related to the applicant’s 
performance with respect to any 
previous assistance under this subpart. 
The annual performance and evaluation 
report required under § 570.507(a) is the 
primary source of this information. The 
HUD Office may request additional 
information in cases where it is 
essential to make the required 
performance judgments. 

(Approved by the Office of Management and 
Budget under control number 2506-0060) 


§ 570.424 Grants for imminent threats to 
public health and safety. 

(a) Criteria. The following criteria 
apply for an imminent threat to public 
health or safety: 

(1) The Director of Community 
Planning and Development of the HUD 
office may, at any time, invite an 
application for funds available under 
this subpart in response to a request for 
assistance to alleviate an imminent 
threat to public health or safety that 
requires immediate resolution. HUD 
shall verify the urgency and the 


‘immediacy of the threat with an 


appropriate authority other than the 
applicant prior to acceptance of the 
application, and the Director of 
Community Planning and Development 
of the HUD Office shall review the claim 
to determine if, in fact, an imminent 
threat to public health or safety does 
exist. For example, an applicant with 
documented cases of disease resulting 
from a contaminated drinking water 
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supply has an imminent threat to public 
health, while an applicant ordered to 
improve the quality of its drinking water 
supply over the next two years does not 
have an imminent threat within the 
definiuon of paragraph (a) of this 
section. These funds are to be used to 
deal with those threats which represent 
a unique and unusual circumstance, not 
for the type of threat that occurs with 
frequency in a number of communities 
within the State of New York. 

(2) The applicant does not have 
sufficient local resources, and other 
Federal or State resources are 
unavailable to alleviate the imminent 
threat. 

(3) All imminent threat projects must 
meet the requirement of §570.420(e). 

(b) HUD action. (1) Fifteen percent of 
the funds allocated to New York State 
in the Small Cities Programi may be 
reserved to alleviate imminent threats to 
the public health or safety unless a 
lesser amount is specified in a NOFA. 
Applications shall be submitted in 
accordance with § 570.423. 

(2) Applications which meet the 
requirements of this section may be 
approved by the Director of Community 
Planning and Development of the HUD 
Office without competition. 

(3) The only funds reserved for 
imminent threats to the public health or 
safety are those specified by this section 
as modified by the NOFA. After the 
funds have been depleted, HUD shall 
not consider further requests for grants 
relating to imminent threats during that 
fiscal year. 

(c) Letter to proceed. Notwithstanding 
§ 570.425{a)(3), after a determination 
has been made that an imminent threat 
exists, HUD may issue the applicant a 
letter to proceed to incur costs to 
alleviate the imminent threat. 
Reimbursement of such costs is 
dependent upon HUD approval of the 
final application. 

(d) Environmental review. Pursuant to 
24 CFR 58.34(a)(8), grants for imminent 
threat to public health or safety are 
excluded from some or all of the 
environmental review requirements of 
24 CFR part 58, to the extent provided 
therein. 


§ 570.425 HUD review and actions on 
applications for New York State applicants. 
{a) Final application submission. (1) 
Submission deadline. HUD will 
establish a time period during which 
final applications must be submitted to 
the appropriate office. The dates for this 
period will be published in a notice in 
the Federal Register. 

(2) Incomplete applications. 
Applications must contain the 
information required by HUD. 


Information relative to the application 
will not be accepted or considered if 
received after the submission deadline, 
unless the information is specifically 
requested in writing by HUD. 

ae 3) Pre-agreement costs. HUD 
authorizes a unit of general local 
government to incur costs during a 
Federal fiscal year in which a grant is 
made or the prior fiscal year for 
preparation of a CDBG grant 
application, planning costs eligible 
under § 570.205, environmental 
assessments, and project engineering 
and design costs for eligible activities 
under § 570.201 throngh 570.204 before 
the establishment of a formal grant 
relationship between the applicant and 
HUD. Costs of such activities for the 
funded application may be charged to 
the grant should it be funded, provided 
that the activities are undertaken in 
accordance with the requirements of 
this subpart, and 24 CFR part 58. It is 
understood that the incurring of costs 
described in this paragraph creates no 
obligation oa HUD to approve the 
application. 

) HUD action on final application. 
(1) Review and notification. Following 
the review of the applications, HUD will 
promptly notify each applicant of the 
action taken with regard to its 
application. Documentation which 
supports HUD’s decisions on 
applications will be available to the 
public. 

(2) Conditional approval. HUD may 
make a conditional approval, in which 
case the grant will be approved but the 
obligation and utilization of funds will 
be restricted. The reasons for the 
conditional approval and the actions 
necessary to remove the condition will 
be specified. Failure to satisfy the 
condition may result in a termination of 


ant. 
(3 HUD will not make a Small Cities 
grant when it is determined that the 
grant will only have a minimal or 


insignificant impact on the grantee. 

(4) Individual grant amounts. In 
determining appropriate grant amounts 
to be awarded, HUD may take into 
account the size of the applicant, the 
level of demand, the scale of the activity 
proposed relative to need and 
operational capacity, the number of 
persons to be served, the amount of 
funds required to achieve project 
objectives and the administrative 
capacity of the applicant to complete 
the activities in a timely manner. 

{c) Streamlined application 
requirement for previous applicants. 
HUD may provide pursuant to a NOFA 
that if an applicant notifies HUD in 
writing within the application period 
specified in a NOFA that it wishes to be 


so considered, HUD will consider 
unfunded applications from the prior 
round or competition that meet the 
threshold requirements of the NOFA. 
For FY 1995 only, unfunded 
applications from the FY 1994 ~ 
competition will be automatically 
reactivated for consideration untess the 
applicant notifies the Department in 
writing by the date specified in the FY 
1995 NOFA that it does not wish to 
have the FY 1994 application 
considered in the FY 1995 competition. 
The applicant will have the option of 
withdrawing its application, or 
amending or supplementing the 
application for succeeding rounds of 
competition. If there is no significant 
change in the application involving new 
activities or alteration of proposed 
activities that will significantly change 
the scope, location or objectives of the 
proposed activities or beneficiaries, 
there will be no further citizen 
participation requirement to keep the 
application active for succeeding rounds 
of competition. 


§ 570.426 Program income. 

(a) The provisions of §570.504(b) 
apply to all program income generated 
by a specific grant and received prior to 
grant closeout. 

(b) If the unit of general local 
government has another ongoing CDBG 
grant at the time of closeout, the 
program income will be considered to 
be program income of the ongoing grant. 
The grantee can choose which grant to 
credit the program aneeee to if it has 
multiple open CDBG gran 

(c) if the unit of peta ‘vocal 
government has no open ongoing CDBG 
grant at the time of closeout, program 
income of the unit of general iocal 
government or its subrecipients which 
amounts to less than $25,000 per year 
will not be considered to be program 
income. When more than $25,000 of 
program income is generated from one 
or more closed out grants in a year after 
closeout, the entire amount of the 
program income is subject to the 
requirements of this part. This will be 
a subject of the closeout agreement 
described in §570.589{c). 


§ 570.427 Program amendments. 

(a) HUD approval of certain program 
amendments. Grantees shall request 
prior HUD approval for all program 
amendments involving new activities or 
alteration of existing activities that will 
significantly change the scope, location, 
or objectives of the approved activities 
or beneficiaries. Approval is subject to 
the following: 

(1) Programs or projects that include 
new or significantly altered activities 





66602 Federal Register / Vol. 59, No. 247 / Tuesday, December 27, 1994 / Rules and Regulations 








are rated in accordance with the criteria 
for selection applicable at the time the 
original preapplication or application 
(whichever is applicable) was rated. The 
rating of the program or projects 
proposed which include the new or 
altered activities proposed by the 
amendment must be equal to or greater 
than the lowest rating received by a 
funded project or program during that 
cycle of ratings. 

(2) Consideration shall be given to 
whether any new activity proposed can 
be completed promptly. 

(3) If the grant was received on a non- 
competitive basis, the proposed 
amended project must be able-to be 
completed promptly, and must meet all 
of the threshold requirements that were 
required for the original project. If the 
proposal is to amend the project to a 
type of project that was rated 
competitively in the Fiscal Year that the 
non-competitive project was funded, the 
new or altered activities proposed by 
the amendment must receive a rating 
equal to or greater than the lowest rating 
received by a funded project or program 
during that cycle of ratings. 

(b) Documentation of program 
amendments. Any program 
amendments that do not require HUD 
approval must be fully documented in 
the grantee’s records. 

(oS Citizen participation requirements. 
Whenever an amendment requires HUD 
approval, the requirements for citizen 
participation in § 570.431 must be met. 


§ 570.428 Reallocated funds. 

(a) General. This section governs 
reallocated funds originally allocated for 
use under 24 CFR part 570, subpart F 
(Small Cities Program). 

(b) Assignment of funds to be 
reallocated. Reallocated funds may be: 

(1) Used at any time necessary for a 
section 108 repayment grant under 
§ 570.432; 

(2) Added to the next Small Cities 
Program competition; 

(3) Used to fund any application not 
selected for funding in the most recent 
Small Cities competition, because of a 
procedural error made by HUD; or 

(4) Used to fund the most highly 
ranked unfunded application or 
applications from the most recent Small 
Cities Program competition. 

(c) Timing. Funds which become 
available shall be used as soon as 
practicable. 


§ 570.429 Hawaii general and grant 
requirements. 

(a) General. This section shall apply 
to the HUD-administered Small Cities 
Program in the State of Hawaii. 

(b) Scope and applicability. Except as 
otherwise provided in this section, the 


policies and procedures outlined in 
subparts A, C, J, K, O of this part, and 
in §§ 570.420 and 570.430 through 
570.432, shall apply to the HUD- 
administered Small Cities Program in 
the State of Hawaii. 

(c) Grant amounts. (1) For each 
eligible unit of general local 
government, a formula grant amount 
will be determined which bears the 
same ratio to the total amount available 
for the nonentitlement area of the State 
as the weighted average of the ratios 
between: 

(i) The population of that eligible unit 
of general local government and the 
population of all eligible units of 
general local government in the 
nonentitlement areas of the State; 

(ii) The extent of poverty in that 
eligible unit of general local government 
and the extent of poverty in all the 
eligible units of general local 
government in the nonentitled areas of 
the State; and 

(iii) The extent of housing 
overcrowding in that eligible unit of 
general local government and the extent 
of housing overcrowding in all the 
eligible units of general local 
government in the nonentitled areas of 
the State. 

(2) In determining the average of the 
ratios under this paragraph (c), the ratio 
involving the extent of poverty shall be 
counted twice and each of the other 
ratios shall be counted once. (0.25 + 
0.50 + 0.25 = 1.00). 

(d) Adjustments to grants. Grant 
amounts under this section may be 
adjusted where an applicant’s 
performance is judged inadequate, 
considering: 

(1) Capacity to utilize the grant 
amount effectively and efficiently; 

(2) Compliance with the requirements 
of § 570.902(a) for timely expenditure of 
funds beginning with grants made in FY 
1996. In making this calculation, all 
outstanding grants will be considered. 
For the FY 1995 grant the requirement 
is substantial compliance with the 
applicant’s schedule or schedules 
submitted in each previously funded 
application; 

(3) Compliance with other program 
requirements based on monitoring visits 
and audits. 

(e) Reallocation. (1) Any amounts that 
become available as a result of 
adjustments under paragraph (d) of this 
section, or any reductions under subpart 
O of this part, shall be reallocated in the 
same fiscal year to any remaining 
eligible applicants on a pro rata basis. 

(2) Any formula grant amounts 
reserved for an applicant that chooses 
not to submit an application shall be 


reallocated to any remaining eligible 
applicants on a pro rata basis. 

3) No amounts shall be reallocated 
under paragraph (e) of this section in 
any fiscal year to any applicant whose 
grant amount was adjusted under 
paragraph (d) of this section or reduced 
under subpart O of this part. 

(f) Applications. (1) Presubmission. 
The applicant will follow the 
requirements of § 570.301(a) and (c), as 
well as the requirements of this section. 

(2) Submission. (i) HUD will require 
all applicants to submit an application 
for the amount established under 
paragraphs (c) through (e) of this section 
by a date established by HUD, and to 
follow the requirements of 
§ 570.302(a)(1) and (2). 

(ii) Certifications. Certifications shall 
be submitted in a form prescribed by 
HUD. If the application contains any 
housing activities, the applicant shall 
certify that the proposed housing 
activities are consistent with its 
Comprehensive Housing Affordability 
Strategy as described at 24 CFR part 91. 

(g) Application Approval. HUD will 
approve the application and 
certifications unless it is determined 
that one or more of the following 
requirements have not been met. 

1) Completeness. The submission 
shali include all of the components 
required in paragraph (f) of this section. 

2) Timeliness. The submission must 
be received within the time period 
established in paragraph (f) of this 
section. 

(3) Certifications. The certifications 
made by the grantee will be satisfactory 
to the Secretary if made in conformance 
with the requirements of paragraph (f) of 
this section, unless the Secretary has 
determined pursuant to subpart O of 
this part that the grantee has not 
complied with the requirements of this 
part or has failed to carry out its 
Comprehensive Housing Affordability 
Strategy in a timely manner, or 
determined that there is evidence, not 
directly involving the grantee’s past 
performance under this program, which 
tends to challenge in a substantial 
manner the grantee’s certification of 
future performance. If the Secretary 
makes any such determination, 
however, further assurances may be 
required to be submitted by the grantee 
as the Secretary may deem warranted or 
necessary to find the grantee’s 
certification satisfactory. 

(h) Grant agreement. The grant will be 
made by means of a grant agreement 
executed by both HUD and the grantee. 

(i) Conditional grant. The Secretary 
may make a conditional grant in which 
case the obligation and use of grant 
funds for activities may be restricted. 
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Conditional grants may be made where 
there is substantial evidence that there 
has been, or there will be, a failure to 
meet the performance requirements or 
criteria,described in subpart O of this 
part. In such case, the conditional grant 
will be made by means of a grant 
agreement, executed by HUD, which 
includes the terms of the condition 
specifying the reason for the conditional 
grant, the actions necessary to remove 
the condition and the deadline for 
taking those actions. The grantee shall 
execute and return such an agreement to 
HUD within 60 days of the date ofits 
transmittal. Failure of the grantee to 
execute and return the grant agreement 
within 60 days may be deemed by HUD 
to constitute rejection of the grant by the 
grantee and shall be cause for HUD to 
determine that the funds provided in 
the grant agreement are available for 
reallocation in accordance with section 
106(c) of the Act. Failure to satisfy the 
condition may result in a reduction in 
the grant amount pursuant to § 570.911. 
(Approved by the Office of Management and 
Budget under control number 2506-0060) 


§ 570.430 Hawaii program operation 
requirements. : 


(a) Limitation on planning and 
administrative costs. For grants made 
with allocations prior to FY 1995, no 
more than 20 percent of the sum of the 
grant plus program income received 
during the grant period shall be 
expended for planning and program 
administrative costs. For grants received 
from allocations in FY 1995 and 
thereafter, a grantee will be considered 
to be in conformance with the 
requirements of §570.200(g) if 
expenditures for planning and 
administration during the most recently 
completed program year do not exceed 
20 percent of the sum of the grant made 
for that program year and the program 
income received from post FY 1994 

its during that ram year. 
eb) Perfo : idee nates uation 
reports. sg ere will follow the 
requirements of §570.507{a) for 
entitlement grant recipients for all 
grants received in FY 1995 and 
thereafter. Grantees will continue 
_ following the requirements of 
§ 570.507{(a) for HUD-administered 
small cities grants for grants received 
prior to FY 1995 until those grants are 
closed out. 

(c) Grant closeouts. Grants received 
prior to FY 1995 shall be closed out in 
accordance with the procedures in 
§ 570.509, Grants received in FY 1995 
and thereafter shall not be closed out 
individually. A grantee’s entire program 
shall be closed upon program 
completion if a grantee ceases its 


participation in the Small Cities 
Program. 

{d) Public Services. Starting with the 
FY 1996 prant, grantees may follow the 
provisions of §570.201(e}{1) that refer to 
entitlement grantees, allowing grantees 
to use 15 percent of the program income 
received in the previous program year in 
addition to 15 percent of the grant 
amount for public services. 

(e) Compliance with the primary 
objective. Starting with the FY 13995 
grant, grantees may select a time period 
of one, two or three program years in 
which to meet the requirement that not 
less than 70 percent of the aggregate of 
CDBG fund expenditures be for 
activities benefitting low- and moderate- 
income persons. Grants made from 
allocations prior to FY 1995 will be 
considered individually for meeting the 
primary objective, and expenditures for 
grants from pre FY 1995 allocations 
made during and after FY 1995 will not 
be considered in determining whether 
the primary objective has been met for 
post 1994 allocations. If the State of 
Hawaii decides to administer the 
Community Development Block Grant 
Program for non-entitled units of 
general local government in Hawaii, the 
State will be bound by the time period 
for meeting the primary objective that 
was chosen by each non-entitled grantee 
within the State until those time periods 
have expired. 

(f) Amendments. {1) The grantee shall 
amend its application whenever it 
decides not to carry out an activity 
described in its application, to carry out 
an activity not previously described, or 
to substantially change the purpose, 
scope, location, or beneficiaries of an 
activity. Prior to the submission of its 
FY 1995 application, each grantee shall 
develop and make public its criteria for 
what constitutes a substantial change for 
this 
‘ (2} Prior to to amending its application, 

a pense shall follow the citizen 
participation requirements of § 570.431 
except that HUD is not required to 
approve the amendment. 


§ 570.431 Citizen participation. 

(a) General. An applicant that is 
located in a nonentitlement area of a 
State that has not elected to distribute 
funds shall comply with the citizen 
participation requirements described in 
this section, including requirements for 
the preparation of the 
application and the final application. 


' The requirements for citizen 


participation do not restrict the 
responsibility or authority of the 
applicant for the development and 
execution of its community 
development program. 


(b) Citizen participation plan. The 
applicant must develop and follew a 
detailed citizen participation plan and 
must make the plan public. The plan 
must be completed and available before 
the application for assistance is 
submitted to HUD, and the applicant 
must certify that it is following the plan. 
The plan must set forth the applicant’- 
policies and procedures for: 

{1) Giving citizens timely notice of 
local meetings and reasonable and 
timely access to local meetings, 
information, and records relating to the 
grantee’s proposed and actual use of 
CDBG funds including, but net limited 


0: 

(i) The amount of CDBG funds 
expected to be made available for the 
coming year, including the grant and 
anticipated program income; 

(ii) The range of activities that may be 
undertaken with those funds; 

{iii) The estimated amount of those 
funds to be used for activities 
that will benefit low and moderate 
income persons; 

(iv) The proposed CDBG activities 
likely to result in displacement and the 
applicant’s plans, consistent with the 
policies developed under § 570.606({b), 
for minimizing displacement of persons 
as a result of its proposed activities; and 

(v) The types and levels of assistance 
the applicant plans to make available {or 
to require others to make available) to 
persons displaced by CDBG-funded 
activities, even if the applicant expects 
no dis to occur; 

(2) Providing technical assistance to 
groups representative of persons of low 
and moderate income that request 
assistance in developing — The 
level and type of assistance to be 
provided is at the discretion of the 
applicant. The assistance need not 

include the provision of funds to the 
groups; 

(3) Holding a minimum of two public 
hearings, for the purpose of obtaining 
citizen’s views and formulating or 
responding to proposals and questions. 
Each public hearing nrust be conducted 
at a different stage of the CDBG 
program. Together, the hearings must 
address community development and 
housing needs, development of 
proposed activities and review of 
program performance. There must be 
reasonable notice of the hearings and 
the hearings must be held at times and 
accessible locations convenient to 
potential or actual beneficiaries, with 
reasonable accommodations inchiding 
material in accessible formats for 
persons with disabilities. The applicant 
must specify in its plan how it will meet 
the requirement for hearings at times 


‘ 
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and locations convenient to potential or 
actual beneficiaries; 

(4) Meeting the needs of non-English 
speaking residents in the case of public — 
hearings where a significant number of 
non-English speaking residents can 
reasonably be expected to po 

(5) Responding to citizen complaints 
and grievances, including the 
procedures that citizens must follow 
when submitting complaints and 
grievances. The applicant’s policies and 
procedures must provide for timely 
written answers to written complaints 
and grievances within 15 working days 
of the receipt of the complaint, where 
practicable; and 

(6) Encouraging citizen participation, 
particularly by low- and moderate- 
income persons who reside in slum or 
blighted areas, and in other areas in 
which CDBG funds are proposed to be 
used. 

(c) Publication of proposed 
application. The applicant shall publish 
a proposed application consisting of the 
proposed community development 
activities and community development 
objectives in order to afford affected 
citizens an opportunity to: 

(1) Examine the application’s contents 
to determine the degree to which they 
may be affected; 

(2) Submit comments on the proposed 
application; and 

3) Submit comments on the 
performance of the applicant. 

(4) The requirement for publishing 
may be met by publishing a summary of 
the proposed application in one or more 
newspapers of general circulation, and 
by making copies of the proposed 
application available at libraries, 
government offices, and public places. 
The summary must describe the 

‘contents and purpose of the proposed 
application, and must include a list of 
the locations where copies of the entire 
proposed application may be examined. 

(d) Preparation of a final application. 
An applicant must prepare a final 
application. In the preparation of the 
final application, the applicant shall 
consider comments and views received 
related to the proposed application and 
may, if appropriate, modify the final 
application. The final application shall 
be made available to the public and 
shall include the community 
development objectives and projected 
use of funds, and the community 
development activities. 

(e) New York Grantee Amendments. 
To assure citizen participation on 
program amendments to final 
applications that require HUD approval 
under § 570.427, the grantee shall: 

(1) Furnish citizens information 
concerning the amendment; 


(2) Hold one or more public hearings 
to obtain the views of citizens on the 
proposed amendment; 

(3) Develop and publish the proposed 
amendment in such a manner as to 
afford affected citizens an opportunity 
to examine the contents, and to submit 
comments on the proposed amendment; 

(4) Consider any comments and views 
expressed by citizens on the proposed 
amendment and, if the grantee finds it 
appropriate, modify the final 
amendment accordingly; and 

(5) Make the final amendment to the 
community development program 
available to the public before its 
submission to HUD. 

(f) Hawaii Grantee amendments. 
Hawaii grantees shall follow the 
requirements of paragraph (e) of this 
section except that the amendment does 
not need HUD approval, and does not 
have to be submitted to HUD. 


§570.432 Repayment of section 108 loans. 

Notwithstanding any other provision 
of this subpart, a unit of general local 
government in a nonentitlement area 
where the State has not elected to 
administer the CDBG program shall be 
eligible for Small Cities Grant assistance 
hereunder for the sole purpose of paying 
any amounts due on debt obligations 
issued by such unit of general local 
government (or its designated public 
agency) and guaranteed by the Secretary 
pursuant to section 108 of the Act (see 
subpart M of this part). The award of 
grant assistance for such purpose shall 
be consistent with section 106(d)(3)(B) 
of the Act, in such amount, and subject 
to such conditions as the Secretary may 
determine. Since guaranteed loan funds 
(as defined in § 570.701) are required to 
be used in accordance with national and 
primary objective requirements, and 
other applicable requirements of this 
part, any grant made to make payments 
on the debt obligations evidencing the 
guaranteed loan shall be presumed to 
meet such requirements, unless HUD 
determines that the guaranteed loan 
funds were not used in accordance with 
such requirements. Any such 
determination by HUD shall not prevent 
the making of the grant in the amount 
of the payment due, but it may be 
grounds for HUD to take appropriate 
action under subpart O based on the 
original noncompliance. - 

3. In 24 CFR part 570, subpart I, a new 
§ 570.497 is added to read as follows: 


§ 570.497 Condition of State election to 
administer State CDBG Program. 
Pursuant to section 106(d)(2}(A)(i) of 
the Act, a State has the right to elect, in 
such manner and at such time as the 
Secretary may prescribe; to administer 


funds allocated under subpart A of this 
part for use in nonentitlement areas of 
the State. After January 26, 1995, any 
State which elects to administer the 
allocation of CDBG funds for use in 
nonentitlement areas of the State in any 
year must, in addition to all other 
requirements of this subpart, submit a 
pledge by the State in accordance with 
section 108(d)(2) of the Act, and in a 
form acceptable to HUD, of any future 
CDBG grants it may receive under 
subpart A and this subpart. Such pledge 
shall be for the purpose of assuring 
repayment of any debt obligations (as 
defined in § 570.701), in accordance 
with their terms, that HUD may have 
guaranteed in the respective State on 
behalf of any nonentitlement public 
entity (as defined in § 570.701) or its 
designated public agency prior to the 
State’s election. 

4. In § 570.507, paragraph (a)(2)(ii)(A) 
is revised to read as follows: 


§ 570.507 Reports. 

(a) * * * 

(2) ee a 

(ii) * * * 

(A) The first report on a small cities 
grant for a New York grantee should be 
submitted no later than October 31 for 
all grants executed prior to April 1 of 
the same calendar year. The first report 
should cover the period from the 
execution of the grant until September 
30. Reports on grants made after March 
31 of a calendar year will be due 
October 31 of the following calendar 
year and the reports will cover the 
period of time from the execution of the 
grant until September 30 of the calendar 
year following grant execution. After the 
initial submission, the performance and 
evaluation report will be submitted 
annually on October 31 until 
completion of the activities funded 
under the grant; 

(B) Hawaii grantees will submit their 
small cities performance and evaluation 
report for each pre-FY 1995 grant no 
later than 90 days after the completion 
of their most recent program year. After 
the initial submission, the performance 
and evaluation report will be submitted - 
annually until completion of the 
activities funded under the grant; and 

(C) No later than 90 days after the 
criteria for grant closeout, as described 
in § 570.509(a), have been met. 

* * * x * 

5. In 24 part 570, subpart M, 
consisting of §§ 570.700 through 
570.710 is revised to read as follows: 


Subpart M—Loan Guarantees 


Sec. 
570.700 Purpose. 
570.701 Definitions. 
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570.702 
570.703 
570.704 
570.705 


Eligible applicants. 

Eligible activities. 

Application requirements. 

Loan requirements. 

570.706 Federal guarantee; subrogation. 

570.707 Applicability of rules and 
regulations. 

570.708 Sanctions. 

570.709 Allocation of loan guarantee 
assistance. 

570.710 State responsibilities. 


Subpart M—Loan Guarantees 


§ 570.700 Purpose. 

This subpart contains requirements 
governing the guarantee under section 
108 of the Act of debt obligations as 
defined in § 570.701. “a 


§570.701 Definitions. 

Borrower means the public entity or 
its designated public agency that issues 
debt obligations under this subpart. 

Debt obligation means a promissory 
note or other obligation issued by a 
public entity or its designated public 
agency and guaranteed by HUD under 
this subpart, or a trust certificate or 
other obligation offered by HUD or by a 
trust or other offeror approved for 
purposes of this subpart by HUD which 
is guaranteed by HUD under this 
‘ subpart and is based on and backed by 
a trust or pool composed of notes or 
other obligations issued by public 
entities or their designated public 
agencies and guaranteed or eligible for 
guarantee by HUD under this subpart. 

Designated public agency means a 
public agency designated by a public 
entity to issue debt obligations as 
borrower under this subpart. 

Entitlement public entity means a 
metropolitan city or an urban county 
receiving a grant under subpart D of this 

art. 
2 Guaranteed loan funds means the 
proceeds payable to the borrower from 
the issuance of debt obligations under 
this subpart. 

Nonentitlement public entity means 
any unit of general local government in 
a nonentitlement area. 

Public entity means any unit of 
general local government, including 
units of general local government in a 
nonentitlement area. 

State-assisted public entity means a 
unit of general local government in a 
nonentitlement area which is assisted 
by a State as required in § 570.704(b)(9) 
and § 570.705(b)(2). 


§ 570.702 Eligible applicants. 

The following public entities may 
apply for loan guarantee assistance 
under this subpart. 

(a) Entitlement public entities. 

(b) Nonentitlement public entities that 
are assisted in the submission of 


applications by States that administer 
the CDBG program (under subpart I of 
this part). Such assistance shall consist, 
at a minimum, of the certifications 
required under § 570.704(b)(9) (and 
actions pursuant thereto). 

(c) Nonentitlement public entities 
eligible to apply for grant assistance 
under subpart F of this part. 


§ 570.703 Eligible activities. 

Guaranteed loan funds may be used 
for the following activities, provided 
such activities meet the requirements of 
§ 570.200. However, guaranteed loan 
funds may not be used to reimburse the 
CDBG program account or line of credit 
for costs incurred by the public entity or 
designated public agency and paid with 
CDBG grant funds or program income. 

(a) Acquisition of improved or 
unimproved real property in fee or by 
long-term lease, including acquisition 
for economic development purposes. 

(b) Rehabilitation of real property 
owned or acquired by the public entity 
or its designated public agency. 

(c) Payment of interest on obligations 
guaranteed under this subpart. 

(d) Relocation payments and other 
relocation assistance for individuals, 
families, businesses, nonprofit 
organizations, and farm operations who 
must relocate permanently or 
temporarily as a result of an activity 
financed with guaranteed loan funds, 
where the assistance is: 

(1) Required under the provisions of 
§ 570.488 (b) or (c) or § 570.606 (b) or 
(c); or 

(2) Determined by the public entity to 
be appropriate under the provisions of 
§ 570.488(d) or § 570.606(d). 

(e) Clearance, demolition and 
removal, including movement of 
structures to other sites, of buildings 
and improvements on real property 
acquired or rehabilitated pursuant to 
paragraphs (a) and (b) of this section. 

(f) Site preparation, including 
construction, reconstruction, or 
installation of public and other site 
improvements, utilities, or facilities 
(other than buildings), which is: 

(1) Related to the redevelopment or 
use of the real property acquired or 
rehabilitated pursuant to paragraphs (a) 
and (b) of this section, or 

(2) For an economic development 
purpose. 

(g) Payment of issuance, 
underwriting, servicing, trust 
administration and other costs 
associated with private sector financing 
of debt obligations under this subpart. 

(h) Housing rehabilitation eligible 
under § 570.202. 

(i) The following economic 
development activities: 


GI Activities eligible under § 570.203; 
an 

(2) Community economic 
development projects eligible under 
§ 570.204. 

(j) Construction of housing by 
nonprofit organizations for 
homeownership under section 17(d) of 
the United States Housing Act of 1937 
(Housing Development Grants Program, 
24 CFR part 850) or title VI of the 
Housing and Community Development 
Act of 1987 (Nehemiah Housing 
Opportunity Grants Program, 24 CFR 
part 280). 

(k) A debt service reserve to be used 
in accordance with requirements 
specified in the contract entered into 
pursuant to § 570.705(b)(1). 

(1) Acquisition, construction, 


’ reconstruction, rehabilitation; or 


installation of public facilities (except 
for buildings for the general conduct of 
government), public streets, sidewalks, 
and other site improvements and public 
utilities. 

(m) In the case of applications by 
public entities which are, or which 
contain, “colonias” as defined in 
section 916 of the Cranston-Gonzalez 
National Affordable Housing Act (42 
U.S.C. 5306 note), as amended by 
section 810 of the Housing and 
Community Development Act of 1992, 
acquisition, construction, 
reconstruction, rehabilitation or 
installation of public works and site or 
other improvements which serve the 
colonia. 


§ 570.704 Application requirements. 

(a) Presubmission and citizen 
participation requirements. 

(1) Before submission of an 
application for loan guarantee assistance 
to HUD, the public entity must: 

{i) Develop a proposed «pplication 
that includes the following items: 

(A) The community development 
objectives the public entity proposes to 
pursue with the guaranteed loan funds. 

(B) The activities the public entity 
proposes to carry out with the 
guaranteed loan funds. Each activity 
must be described in sufficient detail, 
including the specific provision of 
§ 570.703 under which it is eligible and 
the national objective to be met, amount 
of guaranteed loan funds expected to be 
used, and location, to allow citizens to 
determine the degree to which they will 
be affected. The proposed application 
must indicate which activities are 
expected to generate program income. 
The application must also describe 
where citizens may obtain additional 
information about proposed activities. 

(C) A description of the pledge of 
grants required under § 570.705(b)(2). In 
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the case of applications by State-assisted 
public entities, the description shall 
note that pledges of grants will be made 
by the State and by the a entity. 

(ii) Fulfill the arolicd le requirements 
in its citizen participation plan 
developed in accordance with 
§ 570.704(a)(2). 

(iii) Publish community-wide its 
proposed application so as to afford 
affected citizens an opportunity to 
examine the application’s contents and 
to provide comments on the proposed 
application. 

iv) Prepare its final application. Once 
the public entity has held the public 
hearing and published the proposed 
application as required by paragraphs 
(a)(1){ii) and (iii) of this section, 

' respectively, the public entity must 
consider any such comments and views 
received and, if the public entity deems 
appropriate, modify the proposed 
application. Upon completion, the 
pyblic entity must make the final 
application available to the public. The 
final application must describe each 
activity in sufficient detail to permit a 
clear understanding of the nature of 
each activity, as well as identify the 
specific provision of § 570.703 under 
which it is eligible, the national 
objective to be met, and the amount of 
guaranteed loan funds to be used. The 
final application must also indicate 
which activities are expected to generate 
zr: ram income. 

v) If an application for loan guarantee 
Racin is to be submitted by an 
entitlement public entity 
simultaneously with the public entity’s s 
submission for its entitlement grant, the 
public entity shall include and identify 
in its proposed and final statements of 
community development objectives and 
projected use of funds prepared for its 
annual grant pursuant to § 570.301 the 
activities to be undertaken with the 
guaranteed loan funds, the national 
objective to be met by each of these 
activities, the amount of any program 
income expected to be received during 
the program year, and the amount of 
guaranteed loan funds to be used; the 
public entity shall also include in these 
statements a description of the pledge of 
grants required under § 570.705(b){2). In 
such cases the proposed and final 
application requirements of paragraphs 
(a){1) (i), (iii), and (iv) of this section 
will be deemed to have been met. 

(2) Citizen participation plan. The 
public entity must develop and follow 
a detailed citizen participation plan and 
make the plan public. The plan must be 
completed and available before the 
application is submitted to HUD. The 
plan may be the plan required for the 
CDBG program, modified to include 


guaranteed loan funds. The public 
entity is not required to hold a separate 
public hearing for its CDBG program 
and for the guaranteed loan funds to 
obtain citizens’ views on community~ 
development and housing needs. The 
plan must set forth the public entity’s 
policies and procedures for: 

(i) Giving citizens timely notice of 
local meetings and reasonable and 
timely access to local meetings, 
information, and records relating to the 
public entity’s proposed and actual use 
of guaranteed loan funds, including, but 
not limited to: 

(A) The amount of guaranteed loan 


_ funds expected to be made available for 


the coming year, including program 
income anticipated to be generated by 
the activities carried out with 
guaranteed loan funds; 

(B) The range of activities that may be 
undertaken with guaranteed loan funds; 

(C) The estimated amount of 
guaranteed loan funds (including 
program income derived therefrom) 
proposed to-be used for activities that 
will benefit low and moderate income 
persons; 

(D) The proposed activities likely to 
result in displacement and the public 
entity’s plans, consistent with the 
policies developed under § 570.606 or 
§ 570.488 for minimizing displacement 
of persons as a result of its proposed 
activities. 

(ii) Providing technical assistance to 
groups representative of persons of low 
and moderate income that request 
assistance in developing proposals. The 
level and type of assistance to be 
provided is at the discretion of the 
public entity. Such assistance need not 
include the provision of funds to such 

oups. 

(iii) Holding a minimum of two public 
hearings, each at a different stage of the 
public entity’s program, for the purpose 
of obtaining the views of citizens and 
formulating or responding to proposals 
and questions. Together the hearings 
must address community development 
and housing needs, development of 
proposed activities and review of 
program performance. At least one of 
these hearings must be held before 
submission of the application to obtain 
the views of citizens on community 
development and housing needs. 
Reasonable notice of the hearing must 
be provided and the hearing must be 
held at times and locations convenient 
to potential or actual beneficiaries, with 
accommodation for the handicapped. 
The public entity must specify in its 
plan how it will meet the requirement 
for a hearing at times and locations 
convenient to potential or actual © 
beneficiaries. 


(iv) Meeting the needs of non-English 
speaking residents in the case of public 
hearings where a significant number of 
non-English speaking residents can 


reasonably be expected to participate. 


(v) Providing affected citizens with 
reasonable advance notice of, and 
opportunity to comment on, proposed 
activities not previously included in an 
application and activities which are 
proposed to be deleted or substantially 
changed in terms of purpose, scope, 
location, or beneficiaries. The criteria 
the public entity will use to determine 
what constitutes a substantial change for 
this purpose must be described in the 


_ citizen participation plan. 


(vi) Respondingsto citizens’ 
complaints and grievances, including 
the procedures that citizens must follow 
when submitting complaints and 
grievances. The public entity’s policies 
and procedures must provide for timely 
written answers to written complaints 
and grievances within 15 working days 
of the receipt of the complaint, where 
practicabie. : 

(vii) Encouraging citizen 
participation, particularly by low and 
moderate income persons who reside in 
slum or blighted areas, and other areas 
in which guaranteed loan funds are 
proposed to be used. 

(b) Submission requirements. An 
application for loan guarantee assistance 
may be submitted at any time. The 
application (or final statement) shall be 
submitted to the appropriate HUD 
Office and shall be accompanied by the 
following: 

(1) A description of how each of the 
activities to be carried out with the 
guaranteed loan funds meets one of the 
criteria in § 570.208. 

(2) A schedule for repayment of the 
loan which identifies the sources of 
repayment, together with a statement 
identifying the entity that will act as 
borrower and issue the debt obligations. 

(3) A certification providing assurance 
that the public entity possesses the legal 
authority to make the pledge of grants 
required under § 570.705(b)(2). 

(4) A certification providing assurance 
that the public entity has made efforts 
to obtain financing for activities 
described in the application without the 
use of the loan guarantee, the public 
entity will maintain documentation of 
such efforts for the term of the loan 
guarantee, and the public entity cannot 
complete such financing consistent with 
the timely execution of the program - 
plans without such guarantee. 

(5) The drug-free workplace 
certification required under 24 CFR part 
24 (Appendix C). 
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(6) The certification regarding 
debarment and suspension required 
under 24 CFR part 24 (Appendix A). 

(7) The anti-lobbying statement 
required under 24 CFR part 87 
(Appendix A). 

(8) Certifications by the public entity 
that: 

(i) It possesses the legal authority to 
submit the application for assistance 
under this subpart and to use the 
guaranteed loan funds in accordance 
with the requirements of this subpart. 

(ii) Its governing body has duly 
adopted or passed as an official act a 
resolution, motion or similar official 
action: 

(A) authorizing the person identified 
as the official representative of the 
public entity to submit the application 
and amendments thereto and all 
understandings and assurances 
contained therein, and directing and 
authorizing the person identified as the 
official representative of the public 
entity to act in connection with the 
application to provide such additional 
information as may be required; and 

(B) authorizing such official 
representative to execute such 
documents as may be required in order 
to implement the application and issue 
debt obligations pursuant thereto 
(provided that the authorization 
required by this paragraph (B) may be _ 
given by the local governing body after 
submission of the application but prior 
to execution of the contract required by 
§ 570.705(b); 

(iii) Before submission of its 
application to HUD, the public entity 
has: 

(A) Furnished citizens with 
information required by 
§ 570.704(a)(2)(i); 

(B) Held at least one public hearing to 
obtain the views of citizens on 
community development and housing 
needs; and 

(C) Prepared its application in 
accordance with § 570.704(a)(1)(iv) and 
made the application available to the 
public. 

{iv) It is following a detailed citizen 
participation plan which meets the 
requirements described in 
§ 570.704(a)(2). 

(v) The public entity will 
affirmatively further fair housing, and 
the guaranteed loan funds will be 
administered in compliance with: 

(A) Title VI of the Civil Rights Act of 
1964 (42 U.S.C. 2000d et seq.); and 

(B) The Fair Housing Act (42 U.S.C. 
3601-3619). 

(vi) (A) (For entitlement public 
entities only.) In the aggregate, at least 
70 percent of all CDBG funds, as defined 
at § 570.3, to be expended during the 


one, two, or three consecutive years 
specified by the public entity for its 
CDBG program will be for activities 
which benefit low and moderate income 
persons, as described in criteria at 

§ 570.208(a). 

(B) (For nonentitlement public 
entities eligible under subpart F of this 
part only.) It will comply with primary 
and national objectives requirements, as 
applicable under subpart F of this part. 

vii) It will comply with the 
requirements governing displacement, 
relocation, real property acquisition, 
and the replacement of low and 
moderate income housing described in 
§ 570.488 or § 570.606. 

(viii) It will comply with the 
requirements of § 570.200(c)(2) with 
regard to the use of special assessments 
to recover the capital costs of activities 
assisted with guaranteed loan funds. 

(ix) (Where applicable, the public 
entity may also include the following 
additional certification.) It lacks 
sufficient resources from funds 
provided under this subpart or program 
income to allow it to comply with the 
provisions of § 570.200(c)(2), and it 
must therefore assess properties owned 
and occupied by moderate income 
persons, to recover the guaranteed loan 
funded portion of the capital cost 
without paying such assessments in 
their behalf from guaranteed loan funds. 

(x) It will comply with the other 
provisions of the Act and with other 
applicable laws. 

9) In the case of an application 
submitted by a.State-assisted public 
entity, certifications by the State that: 

(i) It agrees to make the pledge of 
grants required under § 570.705(b)(2). 

(ii) It possesses the legal authority to 
make such pledge. 

(iii) At least 70 percent of the 
aggregate use of CDBG grant funds 
received by the State, guaranteed loan 
funds, and program income during the 
one, two, or three consecutive years 
specified by the State for its CDBG 
program will be for activities that 
benefit low and moderate income 
persons. 

(iv) It agrees to assume the 
responsibilities described in § 570.710. 

(c) HUD review and approval of 
applications. (1) HUD will normally 
accept the certifications submitted with 
the application. HUD may, however, 
consider relevant information which 
challenges the certifications and require 
additional information or assurances 
from the public entity or State as 
warranted by such information. 

(2) The HUD Office shall review the 
application for compliance with 
requirements specified in this subpart 
and forward the application together 


with its recommendation for approval or 
disapproval of the requested loan 
guarantee to HUD Headquarters. 

(3) HUD may disapprove an 
application, or may approve loan 
guarantee assistance for an amount less 
than requested, for any of the following 
reasons: . 

(i) HUD determines that the guarantee 
constitutes an unacceptable financiai 
risk. Factors that will be considered in 
assessing financial risk shall include, 
but not be limited to, the following: 

(A) The length of the proposed 
repayment period; 

(B) The ratio of expected annual debt 
service requirements to expected annual 
grant amount; 

(C) The likelihood that the public 
entity or State will continue to receive 
grant assistance under this part during 
the proposed repayment period; 

(D) The public entity’s ability to 
furnish adequate security pursuant to 
§ 570.705(b), and 

(E) The amount of program income 
the proposed activities are reasonably 
estimated to contribute toward 
repayment of the guaranteed loan. 

(ii) The requested loan amount 
exceeds any of the limitations specified 
under § 570.705(a). 

(iii) Funds are not available in the 
amount requested. 

(iv) The performance of the public 
entity, its designated public agency or 
State under this part is unacceptable. 

(v) Activities to be undertaken with 
the guaranteed loan funds are not 
eligible under § 570.703. 

(vi) Activities to be undertaken with 
the guaranteed loan funds do not meet 
the criteria in § 570.208 for compliance 
with one of the national objectives of 
the Act. 

(4) HUD will notify the public entity 
in writing that the loan guarantee 
request has either been approved, 
reduced or disapproved. Ii the request is 
reduced or disapproved, the public 
entity shall be informed of the specific 
reasons for reduction or disapproval. If 
the request is approved, HUD shall issue 
an offer of commitment to guarantee 
debt obligations of the borrower 
identified in the application subject to 
compliance with this part, including the 
requirements under § 570.705(b), (d), (g) 
and (h) for securing and issuing debt 
obligations, the conditions for release of 
funds described in paragraph (d) of this 
section, and such other conditions as 
HUD may specify in the commitment 
documents in a particular case. 

(5) Amendments. If the public entity 
wishes to carry out an activity not 
previously described in its application 
or to substantially change the purpose. 
scope, location, or beneficiaries of an 
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activity, the amendment must be 
approved by HUD. Amendments by 
State-assisted public entities must also 
be approved by the State. The public 
entity shall follow the citizen 
participation requirements for 
amendments in § 570.704(a)(2). 

(d) Environmental review. The public 
entity shall comply with HUD 
environmental review procedures (24 
CFR part 58) for the release of funds for 
each project carried out with loan 
guarantee assistance. These procedures 
set forth the regulations, policies, 
responsibilities and procedures 
governing the carrying out of 
environmental review responsibilities of 
public entities. All public entities, 
including nonentitlement public 
entities, shall submit the request for 
release of funds and related certification 
for each project to be assisted with 
guaranteed loan funds to the 
appropriate HUD Field Office. 

e) Displacement, relocation, 
acquisition, and replacement of 
housing. The public entity (or the 
designated public agency) shall comply 
with the displacement, relocation, 
acquisition and replacement of low/ 
moderate-income housing requirements 
in § 570.488 or § 570.606 in connection 
with any activity financed in whole or 
in part with guaranteed loan funds. 


§ 570.705 Loan requirements. 

(a) Limitations on commitments. (1) If 
loan guarantee commitments have been 
issued in any fiscal year in an aggregate 
amount equal to 50 percent of the 
amount approved in an appropriation 
act for that fiscal year, HUD may limit 
the amount of commitments any one 
public entity may receive during such 
fiscal year as follows (except that HUD 
will not decrease commitments already 
issued): 

(i) The amount any one entitlement 
public entity may receive may be 
limited to $35,000,000. 

(ii) The amount any one 
nonentitlement public entity may 
receive may be limited to $7,000,000. 

(iii) The amount any one public entity 
may receive may be limited to such 
amount as is necessary to allow HUD to 
give priority to applications containing 
activities to be carried out in areas 
designated as empowerment zones/ 
enterprise communities by the Federal 
Government or by any State. 

(2) In addition to the limitations 
specified in paragraph (a)(1) of this 
seciion, the following limitations shall 
apply. . 
(i) Entitlement public entities. No 
commitment to guarantee shall be made 
if the total unpaid balance of debt 
obligations guaranteed under this 


subpart (excluding any amount defeased 
under the contract entered into under 
§570.705(b)(1)) on behalf of the public 
entity would thereby exceed an amount 
equal to five times the amount of the 
most recent grant made pursuant to 

§ 570.304 to the public entity. 

(ii) State-assisted public entities. No 
commitment to guarantee shall be made 
if the total unpaid balance of debt 
obligations guaranteed under this 
subpart (excluding any amount defeased 
under the contract entered into under 
§ 570.705(b)(1)) on behalf of the public 
entity and all other State-assisted public 
entities in the State would thereby 
exceed an amount equal to five times 
the amount of the most recent grant 
received by such State under subpart I. 

(iii) Nonentitlement public entities 
eligible under subpart F of this part. No 
commitment to guarantee shall be made 
with respect to a nonentitlement public 
entity in the State of Hawaii if the total 
unpaid balance of debt obligations 
guaranteed under this subpart 
(excluding any amount defeased under 
the contract entered into under 
§ 570.705(b)(1)) on behalf of the public 
entity would thereby exceed an amount 
equal to five times the amount of the 
most recent grant made pursuant to 
§ 570.429 to the public entity. No 
commitment to guarantee shall be made 
with respect to a nonentitlement public 
entity in the State of New York if the 
total unpaid balance of debt obligations 
guaranteed under this subpart 
(excluding any amount defeased under 
the contract entered into under 
§ 570.705{b)(1)) on behalf of the public 
entity would thereby exceed the greater 
of five times: 

(A) The most recent grant approved 
for the public entity pursuant to subpart 
F of this part, 

(B) The average of the most recent 
three grants approved for the public 
entity pursuant to subpart F of this part, 
excluding any grant in the same fiscal 
year as the commitment, or 

(C) The average amount of grants 
made under subpart F of this part to 
units of general local government in 
New York State in the previous fiscal 
year. 

(b) Security requirements. To assure 
the repayment of debt obligations and 
the charges incurred under paragraph 
(g) of this section and as a condition for 
receiving loan guarantee assistance, the 
public entity (and State and designated 
public agency, as applicable) shall: 

(1) Enter into a contract for loan 
guarantee assistance with HUD, in a 
form acceptable to HUD, including 
provisions for repayment of debt 
obligations guaranteed hereunder; 


(2) Pledge all grants made or for 
which the public entity or State may 
become eligible under this part; and 

(3) Furnish, at the discretion of HUD, 
such other security as may be deemed 
appropriate by HUD in making such 
guarantees. Other security shall be 
required for all loans with repayment 
periods of ten years or longer. Such 
other security shall be specified in the 
contract entered into pursuant to 
§ 570.705(b)(1). Examples of other 
security HUD may require are: 

(i) Program income as defined in 
§ 570.500{a); 

(ii) Liens on real and personal 
property; 

(iii) Debt service reserves; and 

(iv) Increments in local tax receipts 
generated by activities carried out with 
the guaranteed loan funds. 

(c) Use of grants for loan repayment. 
Notwithstanding any other provision of 
this part: 

(1) Community Development Block 
Grants allocated pursuant to section 106 
of the Act (including program income 
derived therefrom) may be used for: 

(i) Paying principal and interest due 
(including such issuance, servicing, 
underwriting, or other costs as may. be 
incurred under paragraph (g) of this 
section) on the debt obligations 
guaranteed under this subpart; 

(ii) Defeasing such debt obligations; 
and 

(iii) Establishing debt service reserves 
as additional security pursuant to 
paragraph (b)(3)-of this section. 

(2) HUD may apply grants pledged 
pursuant to paragraph (b)(2) of this 
section to any amounts due under the 
debt obligations, the payment of costs 
incurred under paragraph (g) of this 
section, or to the purchase or defeasance 
of such debt obligations, in accordance 
with the terms of the contract required 
by paragraph (b)(1) of this section. 

(d) Debt obligations. Debt obligations 
guaranteed under this subpart shall be 
in the form and denominations 
prescribed by HUD. Such debt 
obligations may be issued and sold only 
under such terms and conditions as may 
be prescribed by HUD. HUD may 
prescribe the terms and conditions of 
debt obligations, or of their issuance and 
sale, by regulation or by contractual 
arrangements authorized by section 
108(r)(4) of the Act and paragraph (h) of 
this section. Unless specifically 
provided otherwise in the contract for 
loan guarantee assistance required 
under paragraph {b) of this section, debt 
obligations shall not constitute general 
obligations of any public entity or State 
secured by its full faith and credit. 

(e) Taxable obligations. Interest 
earned on debt obligations under this 
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_. Subpart shall be subject to Federal 
taxation as provided in section 108(j) of 
the Act. 

(f) Loan repayment period. The term 
of debt obligations under this subpart 
shall not exceed twenty years. 

(g) Issuance, underwriting, servicing, 
and other costs. Each public entity or its 
designated public agency issuing debt 
obligations under this subpart must pay 
the issuance, underwriting, servicing, 
trust administration and other costs 
associated with the private sector 
financing of the debt obligations. Such 
costs are payable out of the guaranteed 
loan funds and shall be secured under 
paragraph (b) of this section. 

(h) Contracting with respect to 
issuance and sale-of debt obligations; 
effect of other laws. No State or local 
law, and no Federal law, shall preclude 
or limit HUD’s exercise of: 

(1) The power to contract with respect 
to public offerings and other sales of 
debt obligations under this subpart 
upon such terms and conditions as HUD 
deems appropriate; 

(2) The right to enforce any such 
contract by any means deemed 
appropriate by HUD; 

(3) Any ownership rights of HUD, as 
applicable, in debt obligations under 
this subpart. 


§570.706 Federal guarantee; subrogation. 

The full faith and credit of the United 
States is pledged to the payment of all 
guarantees made under this subpart. - 
Any such guarantee made by HUD shall 
be conclusive evidence of the eligibility 
of the debt obligations for such 
guarantee with respect to principal and 
interest, and the validity of such 
guarantee so made shall be 
incontestable in the hands of a holder of 
the guaranteed debt obligations. If HUD 
pays a claim under a guarantee made 
under section 108 of the Act, HUD shall 
be fully subrogated for all the rights of 
the holder of the guaranteed debt 
obligation with respect to such 
obligation. 


§ 570.707 Applicability - rules and . 
regulations. 

(a) Entitlement sabiie entities. The 
provisions of subparts A, C, J, K and O 
of this part applicable to entitlement 
grants shall apply equally to guaranteed 


loan funds and other CDBG funcs, 
except to the extent they are specifically 
modified or augmented by the 
provisions of this subpart. 

(b) State-assisted public entities. The 
provisions of subpart I of this part, and 
the requirements the State imposes on 
units of general local government 
receiving Community Development 
Block Grants or program income to the 
extent applicable, shall apply equally to 
guaranteed loan funds and Community 
Development Block Grants {including 
program income derived therefrom) 
administered by the State under the 
CDBG program, except to the extent 
they are specifically modified or 
augmented by the provisions of this 
subpart. 

(c) Nonentitlement public entities 
eligible under subpart F of this part. The 
provisions of subpart F of this part shall 
apply equally to guaranteed loan funds 
and other CDBG funds, except to the 
extent they are specifically modified or 
augmented by the provisions of this 
subpart. 


§570.708 Sanctions. 

(a) Non-State Assisted Public Entities. 
The performance review procedures 
described in subpart O of this part apply 
to all public entities receiving 
guaranteed loan funds other than State- 
assisted public entities. Performance 
deficiencies in the use of guaranteed 
loan funds made available to such 
public entities (or program income 
derived therefrom) or violations of the 
contract entered into pursuant to 
§ 570.705(b)(1) may result in the 
imposition of a sanction authorized 
pursuant to § 570.900(b)(7) against 
pledged CDBG grants. In addition, upon 
a finding by HUD that the public entity 
has failed to comply.substantially with 
any provision of the Act with respect to 
either the pledged grants or the 
guaranteed loan funds or program 
income, HUD may take action against 
the pledged grants as provided in 
§ 570.913 and/or may take action as 
provided in the contract for loan 
guarantee assistance. 

‘(b) State-assisted public entities. 
Performance deficiencies in the use of 
guaranteed loan funds (or program 
income derived therefrom) or violations 
of the contract entered into pursuant to 


§ 570.705(b)(1) may result in an action 
authorized pursuant to § 570.495 or 

§ 570.496. In addition, upon a finding 
by HUD that the State or public entity 
has failed to comply substantially. with 
any provision of the Act with respect to 
the pledged CDBG nonentitlement 
funds, the guaranteed loan funds, or 
program income, HUD may take action 
against the pledged funds as provided in 
§ 570.496 and/or may take action as 
provided in the contract. 


§ 570.709 Allocation of loan guarantee 
assistance. 


Of the amount approved in any 
appropriation act for guarantees under 
this subpart in any fiscal year, 70 
percent shall be allocated for 
entitlement public entities and 30 
percent shall be allocated for 
nonentitlement public entities. HUD 
need not comply with these percentage 
requirements in any fiscal year to the 
extent that there is an absence of 
applications approvable under this 
subpart from entitlement or 
nonentitlement public entities. 


§ 570.710 State responsibilities. 


The State is responsible for choosing 
public entities that it will assist under 
this subpart. States are free to develop 
procedures and requirements for 
determining which activities will be 
assisted, subject to the requirements of 
this subpart. Upon approval by HUD of 
an application from a State-assisted 
public entity, the State will be 
principally responsible, subject to HUD 
oversight under subpart I of this part, for 
ensuring that the public entity complies 
with all applicable requirements 
governing the use of the guaranteed loan 
funds. Notwithstanding the State’s 
responsibilities described in this 
section, HUD may take any action 
necessary for ensuring compliance with 
requirements affecting the security 
interests of HUD with respect to the 
guaranteed loan. 


Dated: December 20, 1994. 
Andrew Cuomo, 


Assistant Secretary for Community Planning 
and Development. 

[FR Doc. 94-31663 Filed 12-21-94, 10°20 
am] 
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DEPARTMENT OF LABOR 


Occupational Safety and Heaith 
Administration 


29 CFR Part 1903 


Policy on Employee Rescue Efforts 


ACTION: Issuance of interpretive rule. 





SUMMARY: The Occupational Safety and 
Health Administration (OSHA) is 
issuing an interpretive regulation 
addressing the agency’s citation policy 
regarding voluntary employee rescue 
activities. 

EFFECTIVE DATE: December 27, 1994. 
FOR FURTHER INFORMATION CONTACT: 

- Anne Cyr, Acting Director, Office of 
Information and Consumer Affairs, U.S. 
Department of Labor, Occupational 
Safety and Health Administration, 
Room N-3647, 200 Constitution Ave., 
NW., Washington, DC 20210. 
Telephone: (202) 219-8615. 
SUPPLEMENTARY INFORMATION: In 
carrying out its enforcement 
responsibilities under the Occupational 
Safety and Health Act, OSHA from time 
to time investigates workplace incidents 
which involve not only injuries to 
workers directly exposed to hazards, but 
injuries and potential injuries to 
employees who voluntarily attempt to 
rescue or assist their fellow workers. 
OSHA is aware of many instances in 
which employees have voluntarily 
rescued coworkers or rendered 
emergency assistance in the aftermath of 
workplace accidents, sometimes at 
considerable risk to themselves. Until 
recently, there has been no written 
instruction by OSHA to its field offices 
providing guidance in such situations. 
Accordingly, the agency has decided to 
issue an interpretive rule clarifying its 
citation policy regarding employers 
whose employees perform or attempt to 
perform rescues of individuals in life- 
threatening danger. 

It is not OSHA’s policy to interfere 
with or to regulate every decision by a 
worker to place himself at risk to save 
another individual. Nor is it OSHA’s 
policy to issue citations to employers 
whose employees voluntarily undertake 
acts of heroism to save another 
individual from imminent harm, where 
xescue operations are not part of the 
employee’s job responsibilities and the 
likelihood that a rescue may become 
necessary is not reasonably foreseeable. 

At the same time, employers who 
have employees working in 
environments where the possibility of 
life-threatening accidents is reasonably 
foreseeable are required by various 
OSHA standards and the general duty 


clause to take appropriate precautions to 
assure that the rescuers themselves do 
not become victims. See, e.g., Pride Oil 
Well Service, 15 BNA—OSHC 1808 (Rev. 


- Comm.1992); ARO. Inc., 1 BNA-OSHC 


1453 (Rev. Com. 1973). Accidents 
requiring rescue efforts are reasonably 
foreseeable in certain working 
environments such as, for example, 
trenches and excavations, hazardous 
waste operations and emergency 
response work, or construction work 
over water. Confined spaces are another 
occupational setting where rescuers, 
without proper equipment and 
precautions, often are killed or injured. 
“Worker Deaths in Confined Spaces: A 
Summary of Surveillance Findings and 
Investigative Case Reports’’, National 
Institute for Occupational Safety and 
Health, No. 94-103 (1994). 

Because the occurrence of accidents 
which invite rescue attempts is 
foreseeable in various industrial 
processes and environments, a variety of 
OSHA standards include precautions 
and safeguards for rescue-related 
operations, including, e.g., the 
emergency planning and response 
provisions of the process safety 
management standard, 29 CFR 
1910.119(n); and hazardous waste 
operations standard, 29 CFR 
1910.120(1), (p) and (q); and the 
standards on confined spaces in general 
industry, 29 CFR 1910.146, and in grain 
handling, 1910.272(d), (e), and (g). In 
construction, specific rescue 
precautions are prescribed, e.g., for 
work performed near or over water, and 
for excavation work, 29 CFR 1926.106, 
1926.65 1(g). See also 29 CFR 1910.38 
(employee emergency plans in general 
industry) and 1926.20, .21, and .35 
(training and emergency action plans in 
construction). 

Under the interpretive rule set forth 
below, these and other requirements 
under the Occupational Safety and 
Health Act will be applied in situations 
involving employee rescue efforts only 
when the employer has specifically 
designated an employee with 
responsibility to perform or assist in a 
rescue operation, or when employees 
have duties directly related to 
workplace processes or operations 
where the possibility of life-threatening 
accidents is foreseeable. 


Effect of the Interpretive Rule 


The present interpretive rule is 
intended to make clear that no citation 
will be issued by OSHA to any 
employer, under any OSHA standard or 
under the general duty clause, for any 
rescue activity by its employees except 
in the limited circumstances discussed 
in the written policy statement to be 


codified in 29 CFR Part 1903, The rule 


is adopted as a general statement of 


agency policy under the Administrative 
Procedure Act, 5 U.S.C. § 553, and is am 
exercise of agency prosecutorial 


‘ discretion in carrying out its 


enforcement responsibilities under the 
OSH Act. The interpretive rule issued 
today is not an exercise of standard- 
setting authority by OSHA; it does not 
require any additional compliance 
action by employers beyond what is 
already required under existing OSHA 
standards and the general duty clause, 
nor does it relieve employers of any 
obligations currently imposed by those 
requirements, including the 
responsibility to designate and 


‘ appropriately train and equip 


emergency personnel when required 
under specific safety and health 
standards. 


Regulatory Impact Analysis 


In accordance with Executive Order 
12866 (58 FR 51735, October 4, 1993) 
OSHA has assessed the potential impact 
of this interpretive rule. Based on the 
guidelines set forth in the Executive 
Order, OSHA has concluded that the 
interpretation is not a “significant 
regulatory action” which would 
necessitate further economic impact 
evaluation and the preparation of a 
regulatory impact analysis. As noted 
above, the interpretation does not add to 
the compliance responsibilities of any 
employer subject to the Act; nor would 
the rule interfere with action by any 
other agency. Finally, OSHA finds that 
today’s interpretive rule would not have 
an adverse impact on small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq. 


Administrative Procedure 


The policy set forth in this Federal 
Register notice is both an interpretive 
rule and a general statement of agency. 
policy within the meaning of 5 U.S.C. 
553(b) and, accordingly, is being issued 
as a final rule without opportunity for 
public comment. OSHA finds, pursuant 
to 29 USC § 553(d), that good cause 
exists for making the interpretive rule 
effective immediately upon publication; 
as discussed above, the rescue policy 
rule simply states OSHA’s enforcement 
policy that citations involving employee 
rescue activity will be issued only with 
certain criteria are met, and adds no 
new compliance responsibilities beyond 
those already contained in existing 
OSHA standards. 


List of Subjects in 29 CFR Part 1903 


Occupational Safety and Health; 
Occupational Safety and Health 
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Administration; Law Enforcement; 
Penalties. 


Authority 


This document was prepared under 
the direction of Joseph A. Dear, 
Assistant Secretary:of Labor for 
Occupational Safety and Health, U.S. 
Department of Labor, 200 Constitution 
Ave. N.W., Washington, D.C. 20210. 


Accordingly, pursuant to section 8 of 
the Occupational Safety and Heath Act, 
29 U.S.C. 657; Section 553 of the 
Administrative Procedure Act, 5 U.S.C. 
553; and Secretary of Labor’s Order 1— 
90 (55 FR 9033), 29 CFR Part 1903 is 
amended as set forth below. 

Signed in Washington, D.C. this 20th day 
of December, 1994. 

Joseph A. Dear, 
Assistant Secretary of Labor. 


PART 1903—INSPECTIONS, 
CITATIONS AND PROPOSED 
PENALTIES 


1. The authority citation for Part 1903 
is revised to read as follows: 


Authority: Secs. 8, 9, Occupational Safety 
and Health Act of 1970 (29 U.S.C. 657, 658); 
Secretary of Labor’s Order No. 12-71 (36 FR 
8754), 8—76 (41 FR 25059), 9-83 (48 FR 
35736), or 1-90 (55 FR 9033), as applicable. 


Sections 1903.7 and 1903.14 also issued 
under 5 U.S.C. 553. 


2. Section 1903.14 is amended by 
revising the section heading and adding 
a new paragraph (f} to read as follows: 


§ 1903.14 Citations; notices of de minimis 
violations; policy regarding employee 
rescue activities. 


* * * 2 *=<® 


(f) No citation may be issued to an 
employer because of a rescue activity 
undertaken by an employee of that 
employer with respect to an individual 
in imminent danger unless: 

(1) (i) Such employee is designated or 
assigned by the employer to have 
responsibility to perform or assist in 
rescue operations, and 

(ii) the employer fails to provide 
protection of the safety and health of 
such employee, including failing to 
provide appropriate training and rescue 
equipment; or 

(2) (i) such employee is directed by 
the employer to perform rescue 
activities in the course of carrying out 
the employee's job duties, and 

(ii) the employer fails to provide 
protection of the safety and health of 
such employee, including failing to 
provide appropriate training and rescue 
equipment; or 


(3) (i) such employee is employed in 
a workplace that requires the employee 
to carry out duties that are directly 
related to a workplace operation where 
the likelihood of life-threatening 
accidents is foreseeable, such as 4 
workplace operation where employees 
are located in confined spaces or 
trenches, handle hazardous waste, 
respond to emergency situations, 
perform excavations, or perform 
construction over water; and 

(ii) such employee has not been 
designated or assigned to perform or 
assist in rescue operations and 
voluntarily elects to rescue such an 
individual; and 

(iii) the employer has failed to 
instruct employees not designated or 
assigned to perform or assist in rescue 
operations of the arrangements for 
rescue, not to attempt rescue, and cf the 
hazards of attempting rescue without 
adequate training or equipment. 

(4) For purposes of this policy, the 
term “imminent danger” means the 
existence of any condition or practice 
that could reasonably be expected to 
cause death or serious physical harm 
before such condition or practice can be 
abated. 


[FR Doc. 94—31625 Filed 12—23-94; 8:45 am] 
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DEPARTMENT OF EDUCATION 


independent Living Services for Older 
individuals Who Are Blind 


AGENCY: Department of Education. 
ACTION: Notice of final priority. 





SUMMARY: The Secretary announces a 
priority under the Independent Living 
Services for Older Individuals Who Are 
Blind program. The Secretary may use 

. this priority for fiscal year (FY) 1995 
and subsequent years. The Secretary 
takes this action to focus Federal 
financial assistance on States that do not 
currently have projects funded under 
this program. The priority is intended to 
increase the number of States 
participating in this program. 

EFFECTIVE DATE: This priority takes effect 
on January 26, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Raymond Melhoff, U.S. Department of 
Education, 600 Independence Avenue, 
S.W., Room 3416, Switzer Building, 
Washington, D.C. 20202-2741. 
Telephone: (202) 205-9320. Individuals 
who use a telecommunications device 
for the deaf (TTD) may call (202) 205— 
9362. 

SUPPLEMENTARY INFORMATION: This 
notice contains one priority under the 
Independent Living Services for Older 
Individuals Who Are Blind program. 
Grants under this program are 
authorized by section 752(a) of the 
Rehabilitation Act of 1973 (Act), as 
amended. The expenditure of grant 
funds under this program is governed by 
the regulations in 34 CFR Part 367, 
which were published in the Federal 
Register on August 15, 1994 (59 FR 
41910). 

The purpose of this program is to 
support projects that provide to older 
individuals who are blind any of the 
independent living services that are 
described in 34 CFR 367.3(b); conduct 
activities that will improve or expand 
services for these individuals; and 
conduct activities to help improve 
public understanding of the problems of 
these individuals. 

This program:is an important part of 
the National Education Goals. This 
program supports the National 
Education Goal that, by the year 2000, 
every adult American will be literate 
and will possess the knowledge and 
skills necessary to compete in a global 
economy and exercise the rights and 
responsibilities of citizenship. 

Any designated State agency (DSA) 
that meets the requirements in 34 CFR 
367.2 is eligible to receive an award 
under this program. A DSA’s 
application for funds under this 
program must contain the assurances 


required by 34 CFR 367.11 and any 
other agreements, assurances, and 
information that the Secretary 
determines to be necessary to carry out 
this program. In addition, section 21 of 
the Act requires that projects funded 
under this program must demonstrate 
how they will address, in whole or in 
part, the needs of older individuals who 
are blind and are from minority 
backgrounds. 

November 10, 1994 the Secretary 
published a notice of proposed priority 
for this program in the Federal Register 
(59 FR 56322). 


. Note: This notice of final priority does not 
solicit applications. A notice inviting 
applications under this competition is 
published in a separate notice in this issue 
of the Federal Register. 


Public Comment 
In response to the Secretary's 


invitation for comments im the notice of — 


proposed priority, five parties 
responded and all five supported the 
priority as worded. 

The Secretary has made no changes in 
this priority since publication of the 
notice of proposed priority. 

Priority 

Under 34 CFR 75.105(c)(3), the 
Secretary gives an absolute preference to 
applications that meet the following 
priority. The Secretary funds under this 


competition only applications that meet 
this absolute priority: 


Background 


The Department funded projects in 45 
States in fiscal year 1994 to provide 
independent living services for older 
individuals who are blind. The 
Secretary is interested in supporting 
projects in States that do not currently 
have projects funded under this 
program. This priority would increase 
the number of States providing services 
to older individuals who are blind 
under this program. 


Priority 


Projects must provide services to 
older individuals who are blind in 
States that do not currently have 
projects funded under this program. 


Intergovernmental Review 


This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR Part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance. 


In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program. 

Applicable Program Regulations: 34 
CFR Part 367. 


Program Authority: 29 U.S.C. 796f. 
{Catalog of Federal Domestic Assistance 
Number 84.177A, Independent Living 
Services for Older Individuals Who Are 
Blind) 

Dated: December 19, 1994. 

Judith E. Heumann 

Assistant Secretary for Special Education and 
Rehabilitative Services. 

{FR Doc. 94—31676 Filed 12-23-94; 8:45 am] 
BILLING CODE 4000-01-P 








DEPARTMENT OF EDUCATION 
{CFDA No. 84.1774] 


independent Living Services for Older 
individuals Who Are Blind; Notice 
inviting Applications for New Awards 
for Fiscal Year (FY) 1995 


Purpose of Program: This program 
supports projects that—(1) provide 
independent living services to older 
individuals who are blind; (2) conduct 
activities that will improve or expand 
services for these individuals; and (3) 
conduct activities to help improve 
public understanding of the problems of 
these individuals. The Independent 
Living Services for Older Individuals 
Who Are Blind program supports the 
National Education Goal that, by the 
year 2000, every adult American will be 
literate and will possess the knowledge 
and skills necessary to compete in a 
global economy and exercise the rights 
and responsibilities of citizenship. 

Eligible Applicants: Any designated 
State agency (DSA) that does not 
currently have a project funded under 
this program and is authorized to 
provide rehabilitation services to 
individuals who are blind is eligible for 
an award under this notice. 

Deadline for Transmittal of 
Applications: February 13, 1995. 

Deadline for Intergovernmental 
Review: April 14, 1995. 

Applications Available: December 28, 
1994. 

Available Funds: $1,400,000. 

Estimated Range of Awards: $40,000— 
$180,000. 

Estimated Average Size of Award: 
$155,556. 

Estimated Number of Awards: 9. 

Note: The Department is not bound by any 
estimates in this notice. 

Project Period: Up to 48 months. 


Applicable Regulations: (a) The 
Education Department General 
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Administrative Regulations (EDGAR) in 
34 CFR Parts 74, 75, 77, 79, 80, 81, 82, 
85, and 86; and (b) The regulations for 
this program in 34 CFR Part 367. 

Priority: The priority in the notice of 
final priority for this program, as 
published elsewhere in this issue of the 
Federal Register, applies to this 
competition. 

For Applications or Information 
Contact: Raymond Melhoff, U.S. 
Department of Education, 600 
Independence Avenue, S.W., Room 


3416 Switzer Building, Washington, 
D.C. 20202—2741. Telephone: (202) 205— 
9320. Individuals who use a 
telecommunications device for the deaf 
(TTD) may call (202) 205-9362. 

Information about the Department’s 
funding opportunities, including copies 
of application notices for discretionary 
grant competitions, can be viewed on 
the Department’s electronic bulletin 
board (ED Board), telephone (202) 260— 
9950; or on the Internet Gopher Server 
at GOPHER.ED.GOV (under 


Announcements, Bulletins, and Press 
Releases). However, the official 
application notice for a discretionary 
grant competition is the notice 
published in the Federal Register 


Program Authority: 29 U.S.C. 796f. 
Dated: December 19, 1994. 
Judith E. Heumann, 


Assistant Secretary for Special Education and 
Rehabilitative Services. 


[FR Doc. 94—31677 Filed 12-23-94; 8:45 am] 
BILLING CODE 4000-01-P 
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DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Job Training Partnership Act: Migrant 
and Seasonal Farmworker Programs; 
Preapplications for Federal Assistance 
and Solicitation for Grant Application 


AGENCY: Employment and Training 
Administration, Labor. 

ACTION: Notice of invitation to submit 
applications for funding for migrant and 
seasonal farmworker training and 
employment programs. 


SUMMARY: The Department of Labor 
(DOL or Department) announces that for 
the purpose of this solicitation , 
preapplication form 424 will be. 
included in the application package as 
opposed to being submitted as a 
separate and preceding document. This 
announcement also provides funding 
application instructions for Migrant and 
Seasonal Farmworker Programs for 
Program Year (PY) 1995 (July 1, 1995 
through June 30, 1996) pursuant to 
section 402 of the Job Training 
Partnership Act (JTPA), 29 U.S.C. 1672. 
Applicants selected for funding will be 
designated as grantees for PY 1995. In 
addition, such applicants will not have 
to recompete for funding for PY 1996 
(July 1, 1996 to June 30, 1997) if the 
grant recipient has met all applicable 
regulatory requirements, has performed 
satisfactorily under-the terms of its grant 
in PY 1995, submits an acceptable 
training plan, and funds are available. 

Furthermore, it is the intent of the 
Department to exercise its option in 
accordance with JTPA section 402(c)(2), 
as amended by Public Law 102-367, the 
Job Training Reform Amendments, 
section 401(e), which states that “the 
Secretary may waive the requirement for 
such competition upon receipt from the 
recipient of a satisfactory 2-year 
program plan for the succeeding 2-year 
grant period.” 29 U.S.C. 1672(c)(2). This 
option will cover the subsequent two- 
year grant period for PY 1997 and PY 
1998 (July 1, 1997 through June 30, 
1999). 
DATES: Funding applications submitted 
by mail shall be posted by certified or 
registered mail, return receipt requested, 
and postmarked no later than February 
27, 1995. Funding applications 
submitted by hand-delivery will be 
accepted daily between the hours of 
8:15 a.m. and 4:45 p.m., Eastern Time, - 
but no later than 4:45 p.m., Eastern 

ume, on February 27, 1995. 

No exceptions to the mailing and 
hand-delivery conditions set forth in 
this notice will be granted. Funding 





applications not. meeting the conditions 
set forth in this notice will not be 
accepted. ; 

ADDRESSES: Funding applications shall 
be mailed or hand-delivered to James 
DeLuca, Grant Officer, ETA, 200 
Constitution Avenue, NW., Room C-— 
4305, Washington, DC 20210. 

FOR FURTHER INFORMATION CONTACT: 
Charles C. Kane, Chief, Division of 
Seasonal Farmworker Programs, 200 
Constitution Avenue, NW., Room N-—- 
4641, Washington, DC 20210. Phone: 
(202) 219-5500 (this is not a toll-free 
number). 

SUPPLEMENTARY INFORMATION: This 
notice provides instructions to 
applicants for Federal assistance under 
JTPA Title IV, Migrant and Seasonal 
Farmworker Programs for PY 1995, and 
consists of: Part I—Introduction; and 
Part 1I—Solicitation for Grant 
Application (SGA). Part II constitute 
invitations from the Department of 
Labor (DOL) for public agencies, and 
private nonprofit organizations 
authorized by their Charters or Articles 
of Incorporation to provide training and 
employment and other services 
described in this notice to submit 
funding applications for Migrant and 
Seasonal Farmworker Programs for PY 
1995. 


Part I—Introduction and Background 


JTPA establishes programs to prepare 
youth and unskilled adults for entry 
into the labor force, and to afford job 
training to those economically 
disadvantaged individuals and others 
facing serious barriers to employment 
who are in special need of such training 
to obtain productive employment. In 
accordance with 29 U.S.C. 1501 et seq., 
regulations promulgated by DOL to 
implement JTPA are set forth at parts 
626 through 638 and 1005 of Title 20, 
Code of Federal Regulations (CFR). 

As stated at 20 CFR 633.102, it is the 
purpose of section 402 of JTPA, 29 
U.S.C. 1672, to provide job training, 
employment opportunities, and other 
services for those individuals who suffer 
chronic seasonal unemployment and 
underemployment in the agriculture 
industry. These conditions have been 
substantially aggravated by continual 
advancements in technology and 
mechanization resulting in 
displacement and contribute 
significantly to the Nation’s rural 
employment problem. These factors 
substantially affect the entire national 
economy. Because of the special nature 
of farmworker employment and training 
problems, such programs are centrally 
administered at the national level. 
Programs and activities supported under 


this section shall, in accordance with 
section 402(c)(3) of JTPA: 

(1) Enable farmworkers and their 
dependents to obtain or retain 
employment; 

(2)‘Allow participation in other 
program activities leading to their 
eventual placement in unsubsidized 
agricultural or nonagricultural 
employment; 

(3) Allow activities leading to 
stabilization in agricultural 
employment; and 

(4) Include related assistance and 
supportive services. 

Regulations promulgated by DOL to 
implement the provisions of Title IV, 
section 402, of JTPA are set forth in 20 
CFR part 633 and part 636. In addition, 
State and local governments and Native 
American applicants must conform to 
Administrative Requirements at 29 CFR | 
part 97. Non-profit organizations must 
conform to Administrative Regulations 
at 29 CFR part 95. Migrant and other 
seasonally employed farmworker 
programs are also subject to 29 CFR 
parts 93 (New Restrictions on 
Lobbying), 96 (Audit Requirements for 
Grants, Contracts and other agreements), 
and 98 (Disbarment, Suspension and 
Drug-free Workplace requirements). 

Should the regulations at parts 633 
and 636 conflict with regulations 
elsewhere in 20 CFR, the regulations at 
parts 633 and 636 shall control with 
respect to programs and activities 
governed by these Parts. 20 CFR 
633.103(b). Further, should any 
instructions in this notice conflict with 
JTPA regulations, the JTPA regulations 
shall control. Applicants should consult 
and be familiar with 20 CFR part 633 in 
its entirety. 

Pursuant to 20 CFR 633.201, DOL will 
not consider any funding application 
when fraud or criminal activity has been 
proven to exist within the applicant 
organization, or when efforts by the 
DOL to recover debts established by 
final agency action have been 
unsuccessful. Prior to the final selection 
of an applicant as a potential grantee, 
DOL will conduct a Responsibility 
Review of the available records to 
establish an organization's overall 
responsibility to administer Federal 
funds in accordance with,20 CFR 
633.204. Any applicant which is not 


‘considered or selected as a potential 


grantee because of these provisions shall 
be advised of its appeal rights. 


Comments From the States 


Executive Order 12372, 
“‘Intergovernmental Review of Federal 
Programs,” and the implementing 
regulations at 29 CFR part 17, are 
applicable to this program. Pursuant to 
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these requirements, in States which 
have established a consultation process 
expressly covering this program, 
applications shall be provided to the 
State for comment. Since States also 
may participate as competitors for this 
program, applications shall be 
submitted to the State upon the 
deadline for submission to DOL. 20 CFR 
633.202(d). 

To strengthen the implementation of 
E.O. 12372, DOL specifies the following 
timeframe for its treatment of comments 
from the State’s Single Point of Contact 
(SPOC) on JTPA section 402 
applications: 

1. As required by 29 CFR 17.8(a)(2), 
the SPOC must submit comments, if 
any, to DOL no later than 60 days after 
the deadline date for applications; 

2. DOL will forward those comments 
to the applicant within 10 days of their. 
receipt from the SPOC; 

3. The applicant must submit its 
response to the SPOC’s comments, if 
any, to DOL no later than 10 days after 
the date of receipt from DOL; and 

4. DOL will notify the SPOC of its 
decision regarding the comments and 
response, but will not implement that 
decision for at least 10 days after the 
SPOC has been notified. 


State Planning Estimates 


State planning estimates are provided 
in an Appendix to this notice, solely for 
the purpose of developing the funding 
applications. These estimates are the 
same as the PY 1994 allocations. Final 
allocation levels for PY 1995 will be 
published at a later-date. 


Part II—Solicitation for Grant 
Application 


Subpart (a). Preapplication 


Program Year 1995 section 402 funds 
are available for competition in all 
States and the Commonwealth of Puerto 
Rico with the exception of Alaska, 
Rhode Island and the District of 
Columbia. Pursuant to regulations at 20 
CFR 633.105(b)(2), DOL reserves the 
right not to allocate any funds for use 
in a State whose allocation according to 
the funding formula is less than 
$120,000. 

Applications for Statewide programs 
are encouraged, but are not necessary. 
Applicants applying for grants shall 
submit a preapplication consisting of: 

(1) A Standard Form 424 Facesheet 
found in OMB Circular No. A102, and, 
as an attachment to this solicitation; 

(2) An attachment identifying, by 
State or county, the proposed service 
area; and 

(3) For a private nonprofit 

organization, a recent (within the last 


six months) certification from a 
Certified Public Accountant that its 
financial management system is capable 
of properly accounting for and 
safeguarding Federal funds; or, for a 
public agency, a recent (within the last 
six months) certification by its Chief 
Fiscal Officer attesting to the adequacy 
of the agency’s accounting system to 
properly account for and safeguard 
Federal funds. 

The Preapplication for Federal 
Assistance shall be submitted as part of 
the application package and should also 
include the following: 

(1) A statement , the legally 
constituted authority under which the 
organization functions. An applicant 
which is a nonprofit organization shall 
submit a copy of its Charter or Articles 
of Incorporation to satisfy this 


uirement; 
0) An employer identification 
number from the Internal Revenue 
Service and, for nonprofit applicants, 
proof of the organization’s nonprofit 
status. 


Subpart (b). Applications for Funding 

DOL is soliciting applications for 
grants under the provisions of JTPA 
Title IV, section 402, to provide 
training, employment opportunities, 
and other services to migrant and other 
seasonal farmworkers. 


Review of Funding Applications 


Applications will be reviewed and 
rated by a competitive review panel, 
using the specific review standards 
cited at 20 CFR 633.203. Panel results 
are advisory in nature and are not 
binding on the Grant Officer. In 
addition, prior to the final selection of 
an applicant as a potential grantee, DOL 
will conduct a Responsibility Review of 
the available records pursuant to 20 CFR 
633.204. This review is intended to 
establish overall responsibility to 
administer Federal funds and is 
independent of the competitive process. 
Applicants failing to meet the 
requirements of that or other sections of 
the regulations will not be selected as 
potential grantees irrespective of their 
standing in the competition. 

Specific Rating Criteria 

The rating criteria and the weights 
assigned to each are described below: 

(i) An understanding of the problems 
of migrant and seasonal farmworkers. 
Range 0 to 20 points. This factor rates 
the applicant's analysis of the needs of 
the target group, including socio- 
economic characteristics of the client 
population and the proposed program’s 
potential to address those needs. Ratings 
are based on a clear and concise 


narrative demonstrating this 
understanding; appropriateness of the 


‘proposed program mix of training and 


supportive services meeting the 
identified needs; and responsiveness to 
JPTA goals of targeting the hard-to-serve 
for training which leads to.skills 
acquisition, long-term employability 
and increased earnings. 

(ii) A familiarity with the area to be 
served. Range 0 to 25 points. This factor 
rates the applicant’s knowledge of the 
resources of the service area, and the 
proposed linkages, coordination, and 
partnerships with different segments of 
the community within a designated 
service delivery area—to further the 
training and placement of farmworkers 
into new and better jobs; i.e., plans for 
involving appropriate area agencies and 
programs in the design and delivery of 
training and other services proposed to 
meet the needs of participants. It 
includes a demonstrated knowledge of 
approximate size and location within 
the State of the eligible client 
population, current and changing 
market place needs, including areas of 
emerging technologies, and how the 
changing skill requirements will be 
reflected in the proposed program 
activities. Ratings are based on a clear 
and concise narrative demonstrating 
this familiarity, and documented 
programmatic ties to appropriate area 
agencies and a 

(iii) A previously demonstrated 
capability to administer effectively a 
diversified employability development 
program. Range 0 to 30 points. This 
factor rates program experience, and 
capability to meet or exceed planned 
goals. Ratings are based on a previously 
demonstrated capability to administer 
effectively a diversified employability 
development program for migrant and 
seasonal farmworkers; documentation 
that planned performance goals were 
either met or exceeded during the 
period of performance; and satisfactory 
description of the employment and 
training components and dures 
necessary to undertake the goals of this 
grant solicitations. 

(iv) General administrative and 
financial management capability. Range 
0 to 25 points. This factor rates the 
applicant’s managerial experience, and 
the potential for efficient and effective 
administration of the proposed program. 
In the case of applicants competing for 
two or more States or sub-State areas, 
the application for each State or sub- 
State area should contain a statement 
describing the manner in which the 
grant recipient will conduct monitoring 
and provide technical assistance and 
support to each of the States’ operations 
for which it achieves responsibility to 
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the Department of Labor. Ratings are within the proposed service area to supportive services activities which 
based on consideration of the appropriate State and local agencies, were provided; 
administrative expertise of present and _ private nonprofit organizations, and (Note: applicants should clearly identify 
proposed managerial and decision- other groups—particularly JTPA Service those activities undertaken within the service 
making staff, and the extent to which Delivery Area grant recipients, JTPA area); 
the management plan demonstrates the __ Title III sub-State area grantees, the 
ability to capably and economically Offices of Migrant Education and 
ePeally. the applicant ghould expeand.” Housing Progreme—providing resources Placement into unsubsidized 
on those cost benefits which will accrue and services to farmworkers such as rer —— PHO maine 
to the Department of Labor through a basic education, health and child care. _ (Note: applicants should clearly identify 
multi-jurisdiction (State) approach over Elements to be included are: those performance standards failed. met and 
that offered through the management of (a} A description of existing linkages _ ©«ceeded within the service area.) 
a single venue grant. to agencies, organizations and (e) A detailed description of each 
institutions within the service area that major activity and component of the 
will result in the coordinated delivery of program proposed for funding under 
services to the disadvantaged this grant solicitation to meet the 
Exclusive of letters of support and farmworker population. Further, the identified needs; this description should 
commitment, the funding application applicant should detail any partnerships include a discussion of: 
should not exceed 50 pages of double- developed within the service delivery (1) Outreach to and recruitment of the 
spaced unreduced type. Detailed area and delineate the nature of these hard-to-serve; 
budgets and program planning estimates agreements noting the various assets (2) The process of eligibility 
are not to be part of the funding brought by each party witich in turn verification; 
application. These will be negotiated will tend to better serve the farmworker (3) Assessment and the criteria used 
later with applicants selected for grant —_ target population. (Note: Letters of for placement in training or referral to 
awards. commitment documenting appropriate other service providers; 

The required application format shall programmatic ties should be attached to (4) The role of grantee staff in the 
be followed and contain the sections the application); employment and training process, 
listed below. The sections correspond to (b) A description of the proposed including efforts to make training- 
the rating criteria listed in the preceding delivery system, including alist ofthe — related placements; 
subpart of this notice, so that applicant’s field/regional office (5) The role of vendors in the 
information pertinent to specific rating _ locations and any other delivery agents, employment and training on and 
criterion item (i) is contained in Section and the services to be provided by each; (6) Participant tracking during 
I, information pertinent to rating (c) A labor market assessment of the training and as a follow-up after 
criterion item; (ii) is contained in State or sub-State area to be served with placement; 
Section II, etc. projections for current employment (f) An analysis of the extent to which 
Suctisiy B-'Fhereet Pontalats d needs, projected skill shortages based on the proposed employment and training 

a en ee new or changing industry growth as program, including linkages and 

Program Approach well as those created by emerging delivery system, is consistent with the 

This section should — the technologies, and specific job labor market assessment in Section Il. 
applicant’s approach to fulfilling the opportunities known to the applicant ne : 
<4 of ITPA  secti on 402. El ee to i oie natalia kn te ae euie Section [V—Administration and Staff 
be included are: and This section should describe the 

(a) A description of the needs and (d) A discussion of the approximate applicant’s organizational and staffing 
problems of migrant and seasonal size and location of the eligible client plans. Elements to be included are: 
farmworkers in the service area, population which draws on information (a) Total number of people presently 
including the socio-economic collected by the applicant and from involved in the administration of the 
characteristics of the farmworker other service providers identified atthe  Tganization and the number of people 
population in the State or sub-State area _ beginning of this section. who will be directly involved in the 
to be served; (Note: For applicants ; ; administration and delivery of the 
which are current JTPA section 402 Section Il]—Program Experience proposed JTPA section 402 program 
grant recipients, a recapitulation solely This section should describe the services, including position titles and 
of the socio-economic characteristics of | applicant’s capability and experience in the number of persons in each position; 
their past or current participants wil! not administering employment and training abstracts of position descriptions of 
satisfy this requirement); and programs. Elements to be included are: managerial and decision-making 

(b) The rationale for the proposed (a) The types of programs operated iin _ positions should be attached; 
program mix of training for job the proposed service area during the (b) A description of the management 
placement, training for employability past two years, including the contract, and administration plan including: 
enhancement, and stabilization in grant, or agreement number, the name of _— (1) Organizational structure; 
agriculture through supportive services _ the funding agency, the amount of (2} Personnel management 
activities, including a discussion of =a and the period of performance; procedures, including but not limited 
targeting the hard-to-serve for long-term (b) The types of programs operated to, capacity building, in-service training 
training leading to skills acquisition, outside the service area during the past and planning; 
long-term employment and increased two years, including the contract, grant (3) Fiscal accounting system, 
earnings. or agreement number, the name of the including a plan for maintaining cash 
funding agency, the amount of funding _on hand in an amount which comports 
and the period of performance; with acceptable government 
This section should describe the (c) The nature of the training, requirements; the allowance payment 
applicant’s current programmatic ties employability development, and system, if applicable; fiscal reporting 


(d) The actual versus the planned 
number of participants and their 


Content and Format of Funding 
Application 


Section I-—Service Environment 
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procedures; the process employed to 
insure the proper expenditure of Federal 
funds; and the process employed to 
reduce to a minimum carryover of 
program funds from one Program Year 
to the next. 

(4) Internal monitoring system; in the 
case of applicants applying for multiple- 
State or sub-State areas, a detailed plan 
for monitoring each proposed service 
area; 

(5) Provisions for hiring members of 
the client population; and 

(6) In the case of multiple-State or 
sub-State applicants, a management 
plan which delineates the process and 
manner in which the applicant will 
provide oversight, technical support, 
management, fiscal procedures and 
communications over several distinct 
service areas. This section should 
demonstrate how these activities will be 
accomplished in an efficient manner 
and result in reduction of costs to the 
Federal Government. 


Submission of Funding Application 


Three copies of the funding 
applications shall be submitted either 
by mail or hand-delivery. As noted 
earlier in this announcement, mailings 
shall be mailed by registered or certified 
mail, return receipt requested, no later 
than February 27, 1995. All hand- 
delivered applications will be accepted 
daily between the hours of 8:15 a.m. and 
4:45 p.m., Eastern Time. A receipt will 
be provided bearing the time and date 
of delivery. No hand-deliveries will be 
accepted after 4:45 p.m., Eastern Time, 
on February 27, 1995. No exceptions to 
these mailing and hand-delivery 
conditions will be granted. Applications 
not meeting these conditions will not be 
accepted. 

Funding applications shall be mailed 
or hand-delivered to: James DeLuca, 
Grant Officer, ETA, 200 Constitution 
Avenue, NW., Room C-4305, 
Washington, DC 20210. 


Notification of Selection 


The following conditions are 
applicable, pursuant to 20 CFR 633.205: 
a) Respondents to this SGA which 
are selected as potential grantees will be 

notified by DOL in writing. The 
notification will invite each potential 


grantee to negotiate the final terms and 
conditions of the grant; will establish a 
reasonable time and place for the 
negotiation; and will indicate the State 
or sub-State area to be covered by the 
grant. Grants will be awarded for the 
performance period July 1, 1995 to June 
30, 1996. Applicants selected will not 
have to recompete for funding for PY 
1996 (July 1, 1996 to June 30, 1997) if 
the grant recipient has met all 
applicable regulatory requirements, has 
performed satisfactorily under the terms 
of its existing grant for PY 1995, submits 
an acceptable training plan, and funds 
are available. 

(b) In the event that no grant 
applications are received for a specific 
State or sub-State area or those received 
are deemed to be unacceptable, or 
where a grant agreement is not 
successfully negotiated, DOL may give 
the Governor first right to submit an 
acceptable application pursuant to the 
precondition for Grant Application and 
Responsibility Review tests at 20 CFR 
633.201 and 633.204, respectively. 
Should the Governor not accept the 
offer within 15 days after being notified, 
the Department may then: (1) Designate 
another organization or organizations, 
(2) reopen the area for competitive 
bidding, or (3) use the allocated funds 
for national account activities. 

(c) An applicant whose grant 
application is not selected by DOL to 
receive JTPA section 402 funds will be 
notified in writing. 

(d) Any applicant whose grant 
application is denied in whole or part 
by DOL will be advised of its appeal 
rights. 

Signed at Washington, DC, this 20th day of 
December, 1994. 

James DeLuca, 
Grant Officer, Division of Acquisition and 
Assistance. 


APPENDIX—U.S. DEPARTMENT OF 
LABOR, EMPLOYMENT AND TRAINING 
ADMINISTRATION, PY 1994 MSFW 
ALLOTMENT TO STATES 





State $ allotment 











958,482 
0 





APPENDIX—U.S. DEPARTMENT OF 
LABOR, EMPLOYMENT AND TRAINING 
ADMINISTRATION, PY 1994 MSFW 
ALLOTMENT TO STATES—Continued 





State $ allotment 





Arizona 
Arkansas 
California 





1,844,515 
1,413,128 
17,736,066 
976,060 
249,724 
143,305 
District of Columbia 0 
Florida 5,618,785 
Georgia 2,073,745 
Hawaii 304,635 
Idaho 1,062,885 
lilinois 1,730,238 
Indiana 946,177 
lowa 1,590,966 
Kansas 845,034 
Kentucky 1,637,048 
Louisiana 963,540 
Maine 396,260 
Maryland 371,172 
Massachusetts 425,952 
Michigan 1,063,917 
Minnesota 1,542,915 
Mississippi 1,753,755 
Missouri 1,324,755 
Montana 807,486 
Nebraska 938,088 
Nevada 244,100 
New Hampshire 136,280 
486,113 
726,150 
2,245,764 
3,639,845 
566,841 
1,095,381 
736,559 

































































North Carolina 
North Dakota 

Ohio 
Oklahoma 
Oregon 1,319,116 
Pennsylvania 1,479,056 
Rhode Island 0 
South Carolina 1,307,515 
South Dakota 











Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 
Puerto Rico 














244,410 
3,557,378 


81,387,636 





Formula Total 








[FR Doc. 94-31762 Filed 12-23-94; 8:45 am] 
BILLING CODE 4510-30-M 
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GENERAL SERVICES 
ADMINISTRATION 


41 CFR Parts 301-4 and 302-2 
(FTR Amendment 42] 


RIN 3090-AF64 


Federal Travei Regulation; Privately 
Owned Vehicle Mileage 
Reimbursement 


AGENCY: Federal Supply Service, GSA. 
ACTION: Final rule. 





SUMMARY: This final rule amends the 
Federal Travel Regulation (FTR) to 
implement provisions of the Treasury, 
Postal Service, and General Government 
Appropriations Act for Fiscal Year 1995 
(Pub. L. 103-329, September 30, 1994). 
The Act eliminates the fixed statutory 
ceilings on mileage reimbursement rates 
for advantageous use of a privately 
owned vehicle (POV) on official 
business travel, and allows the 
Administrator of General Services to 
establish the rates based on cost 
investigations. This amendment is 
intended to provide equitable 
reimbursement to a Federal employee 
for advantageous use of a POV on 
official business travel by increasing the 
mileage reimbursement rates to reflect 
current costs per mile of operating a 
POV; and by increasing the mileage 
reimbursement rates for use of a POV in 
lieu of a Government-furnished vehicle 
(GFV) to reflect current costs to an 
agency of operating a GFV. 

DATES: This final rule is effective 
January 1, 1995, and applies to travel 
performed on or after January 1, 1995. 
FOR FURTHER INFORMATION CONTACT: 
Robert A. Clauson, General Services 
Administration, Transportation 
Management Division (FBX), 
Washington, DC 20406, telephone 703- 
305-5745. 


SUPPLEMENTARY INFORMATION: This final 
rule amends the Federal Travel 
Regulation (FTR) to establish increased 
mileage reimbursement rates for use of 
a privately owned vehicle (POV) while 
performing official business travel. 
Mileage reimbursement rates for 
advantageous use of a POV have been 
constrained by statute at 25 cents per 
mile for a privately owned automobile 
(established in June 1991), 45 cents per 
mile for a privately owned airplane 
(established in October 1980), and 20 
cents per mile for a privately owned 
motorcycle (established in October 
1980) even though cost studies have 
indicated that higher reimbursement 


rates were necessary to adequately 
reimburse the cost of operating a POV. 

Section 634 of the Treasury, Postal 
Service, and General Government 
Appropriations Act for Fiscal Year 1995 
(Pub. L. 103-329, September 30, 1994) 
eliminated the fixed statutory caps and 
allows the Administrator of General 
Services to establish mileage 
reimbursement rates based on cost 
investigations which the General 
Services Administration (GSA) is 
required under 5 U.S.C. 5707(b)(1) to 
periodically conduct and report to 
Congress. Under the new law, the 
mileage reimbursement rate for 
advantageous use of a privately owned 
automobile may not exceed the Internal 
Revenue Service (IRS) business standard 
mileage rate in any year the IRS 
establishes such a single rate. 

GSA has reported the results of its 
November 1994 cost investigation to 
Congress and indicated that the 
governing regulation would be revised 
to increase the mileage allowance for 
advantageous use of a privately owned 
automobile from 25 cents per mile to 30 
cents per mile, for use of a privately 
owned airplane from 45 cents per mile 
to 88.5 cents per mile, and for use of a 
privately owned motorcycle from 20 
cents per mile to 24.5 cents per mile. 
Additionally, based on updated data 
reflecting current costs to an agency of 
operating a GFV, GSA has increased the 
two-tiered reimbursement rates for use 
of a POV instead of a GFV from 18 cents 
to 23.5 cents per mile and from 9.5 cents 
to 10.5 cents per mile. 

GSA has determined that this rule is 
not a significant regulatory action for 
the purposes of Executive Order 12866 
of September 30, 1993. This final rule is 
not required to be published in the 
FEDERAL REGISTER for notice and 
comment. Therefore, the Regulatory 
Flexibility Act does not apply. 


List of Subjects in 41 CFR Part 301-4 
Government employees, Travel, 


Travel allowances, Travel and 
transportation expenses 


List of Subjects in 41 CFR Part 302-2 
Government employees, Relocation 
allowances and entitlements, Transfers 

For the reasons set out in the 


preamble, 41 CFR parts 301—4 and 302- 
2 are amended to read as follows: 


PART 301-4—REIMBURSEMENT FOR 
USE OF PRIVATELY OWNED 
CONVEYANCES 


1. The authority citation for part 301- 
4 continues to read as follows: 


Authority: 5 U.S.C. 5701-5709; E.O. 11609, 
36 FR 13747, 3 CFR, 1971-1975 Comp., p. 
586. 

2. Section 301—4.2 is amended by 
revising paragraph (a); removing 
paragraph (b); redesignating paragraphs 
(c) and (d) as paragraphs (b) and (c) 
respectively; by removing the number 
“25” every place it appears in new 
paragraph (c), and adding in its place 
the number “30”; and by removing the 
phrase “‘paragraphs (d)(1) and (2)’”’ in 
new paragraph (c)(3), and adding in its 
place the phrase “‘paragraphs (c) (1) and 
(2)’”’, to read as follows: 


§301-4.2 When use of a privately owned 
conveyance is advantageous to the 
Government. 

(a) Authorized mileage reimbursement 
rates. When the use of a privately 
owned conveyance is authorized or 
approved as advantageous to the 
Government for the performance of 
official travel, either within or outside 
the United States, as provided in § 301- 
2.2(d)(3) of this chapter, reimbursement 
to the traveler shall be at the mileage 
rates prescribed in this paragraph. 

(1) For use of a privately owned 
automobile: 30 cents per mile. 

(2) For use of a privately owned 
airplane: 88.5 cents per mile. 

(3) For use of a privately owned 
motorcycle: 24.5 cents per mile. 

* 


x * * * 


§301-4.4 [Amended] 


3. Section 301-4.4 is amended by 
removing the number “18.0” wherever 
it appears in the section, and adding in 
its place the number “23.5”; and by 
removing the number “9.5” where it 
appears in paragraph (c), and adding in 
its place the number “10.5”. 


PART 302-2—ALLOWANCES FOR 
SUBSISTENCE AND 
TRANSPORTATION 


4. The authority citation for part 302- 
2 continues to read as follows: 
Authority: 5 U.S.C. 5721-5734; 20 U.S.C. 


905(a); E.O. 11609, 36 FR 13747, 3 CFR, 
1971-1975 Comp., p. 586. 


§302-2.3 [Amended] 

5. Section 302-2.3 is amended by 
removing the reference “§ 301—4.2(a)(2)” 
where it appears in the introductory text 
of paragraph (c), and by adding in its 
place the reference “‘§ 301—4.2(a)(1)”. 

Dated: December 15, 1994. 

Julia M. Stasch, 

Acting Administrator of General Services. 
[FR Doc. $4~31790 Filed 12-23-94; 8:45 am] 
BILLING CODE 6820-24-F 
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GENERAL SERVICES 
ADMINISTRATION 


* Report to Congress on the Costs of 
Operating Privately Owned Vehicles 


Paragraph (b)(1) of Section 5707 of 
Title 5, United States Code, requires the 
Administrator of General Services to 
periodically investigate the cost to 
Government employees of operating 
privately owned vehicles (automobiles, 
airplanes, and motorcycles) while on 
official travel, to report the results of the 
investigations to Congress, and to 
publish the report in the FEDERAL 
REGISTER. This report is being published 
to comply with the requirements of the 
law. 

Dated: December 15, 1994. 

Julia M. Stasch, 
Acting Administrator of General Services 


Report to Congress 


Paragraph (b)(1) of Section 5707 of 
Title 5, United States Code, requires that 


the Administrator of General Services, 
in consultation with the Comptroller 
General of the United States, the 
Secretary of Defense, the Secretary of 
Transportation, and representatives of 
Government employee organizations, 
conduct periodic investigations of the 
cost of operating privately owned 
vehicles (automobiles, airplanes, and 
motorcycles) to Government employees 
while on official travel and report the 
results to Congress at least once a year. 
The law further requires that-a 
determination of the average, actual cost 
per mile be made based on the results 
of the investigation. Such figures must 
be reported to Congress within 5 
working days after the determination 
has been made. 


Pursuant to the requirements of 5 
U.S.C. § 5707(b)(1), the General Services 
Administration (GSA) conducted an 
investigation of the calendar year 1994 
costs of operating privately owned 
automobiles, airplanes, and motorcycles 


and consulted with representatives of 
employee organizations, the 
Comptroller General, the Secretary of 
Defense, the Secretary of Transportation 
on the results. As required, GSA is 
reporting the results of the investigation 
and the cost per mile determination. 
GSA’s cost studies show and I have 
determined the per-mile operating costs 
of POV’s to be 30.0 cents for 
automobiles, 88.5 cents for airplanes, 
and 24.5 cents for motorcycles. 


I will issue a regulation to increase 
the current 25-cent rate for automobiles 
to 30 cents per mile, the current 45-cent 
rate for airplanes to 88.5 cents per mile, 
and the current 20-cent rate for 
motorcycles to 24.5 cents per mile. 

This report on the cost of operating _ 
privately owned vehicles will be 
published in the Federal Register. 

[FR Doc. 94-31791 Filed 12-23-94; 8:45 am] 
BILLING CODE 6820-24-F 
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INFORMATION AND ASSISTANCE 


CFR PARTS AFFECTED DURING DECEMBER 





Federal Register 


Index, finding aids & general information 
Public inspection announcement line 
Corrections to published documents 
Document drafting information 

Machine readable documents 


Code of Federal Regulations 


Index, finding aids & general information 
Printing schedules 


202-523-5227 
523-5215 
523-5237 
523-3187 
523-3447 


523-3419 
Laws 


Public Laws Update Service (numbers, dates, etc.) 


Additional information 523-5230 


Presidential Documents 


Executive orders and proclamations 
Public Papers of the Presidents 
Weekly Compilation of Presidential Documents 


523-5230 
523-5230 
523-5230 


The United States Government Manual 
General information 

Other Services 

Data base and machine readable specifications 
Guide to Record Retention Requirements 
Legal staff 

Privacy Act Compilation 

Public Laws Update Service (PLUS) 

TDD for the hearing impaired 


523-5230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-5229 


523-5227 


523-6641 








ELECTRONIC BULLETIN BOARD 


Free Electronic Bulletin Board service for Public Law 
numbers, Federal. Register finding aids, and list of 
documents on public inspection. 


FAX-ON-DEMAND 


You may access our Fax-On-Demand service. You only need a fax 
machine and there is no charge for the service except for long 
distance telephone charges the user may incur. The list of 
documents on public inspection and the daily Federal Register’s 
table of contents are available using this service. The document 
numbers are 7050-Public Inspection list and 7051-Table of 
Contents list. The public inspection list will be updated 
immediately for documents filed on an emergency basis. 

NOTE; YOU WILL ONLY GET A LISTING OF DOCUMENTS ON 
FILE AND NOT THE ACTUAL DOCUMENT. Documents on 
public inspection may be viewed and copied in our office located 
at 800 North Capitol Street, N.W., Suite 700. The Fax-On-Demand 
telephone number is: 


202-275-0920 


301-713-6905 





FEDERAL REGISTER PAGES AND DATES, DECEMBER 





61521-61766 
61767-62282 
62283-62550 
62551-62968 
62969-63240 
63241-63690 
63691-63880 
63881-64108 

64109-64280 


64281-64550 
64551-64838 
64839-65230 
65231-65472 
65473-65702... eeceseeees 20 
65703-65890 
65891-66148 
66149--66432 


At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since the 
revision date of each title. 


3 CFR 
Proclamations: 


Executive Orders: 
January 12, 1911 
(Revoked in part by 


11755 (Amended by 
12154 (Amended by 


October 8, 1914 
(Revoked in part by 
PLO 7104) 


Administrative Orders: 
Memorandums: 
November 30, 1994 
December 15, 1994 
Presidential Determinations: 
November 12, 1994 
November 30, 1994 
December 1, 1994 
December 6, 1994 
December 8, 1994 
December 15, 1994 


62266, 62272, 62971, 
65704 


63733, 64524 
63733, 64524 
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64524 





63733, 64524, 66278 





64524 
64524 





64524 





64524 





64524 





64524 

































































63881 





61767, 65243 





61767, 65243 





61767, 65243 
64283, 65898 





...63882 





63733 





63733 





61831, 65280 





63733 
63733 





63733 





63733 





63733 





64626 





65607, 65610 
































34 62562 
203 .63698 
205 61787 
208 62987, 63241, 63706, 
64561, 65920 

codec 62562, 62987, 63241, 
63712, 65473, 65920 

63714 
























































65607, 65610 


61523, 61789, 61791, 

61792, 61794, 62306, 62307, 

62308, 62563, 63716, 64112, 

64564, 64566, 64567, 64569, 

; 64844, 65245, 65927 

a TREN 61523, 62310, 62311, 

62312, 62313, 62314, 62315, 

63718, 63884, 65705, 65706, 

66159, 66160, 66449, 66451, 

66455, 66457, 66453 

63245, 63885 

61524 

61525, 61527, 63886, 

63888, 63889 

62218, 62234, 62276 

Proposed Rules: 
Ch. | 





63274 
64869 
66489 
62995, 62997, 62998, 
63000, 63002, 63003, 63065, 
63275, 63277, 63278, 63281, 
63734, 64626, 64628, 64629, 
64631, 64872, 64873, 64875, 
65281, 65282, 65513, 65514, 
65516, 65518, 65520, 65733, 
66491, 66493, 66494 

62360, 62361, 62362, 
62363, 62364, 62365, 63937, 
63938, 63939, 63940, 64877, 
64878, 64879, 64880, 65128, 
65284, 65285, 66278, 66279 
62956 

62956 

62956 

63158, 63868, 64272 

63868 























‘62956 
63158, 63868, 64272 
62956 











63736 











Proposed Rules: 
26 





65607, 65611 
806 63941 


16 CFR 


18 64546 
305 .- 63688 


17 CFR 











66161 











65628, 65632 
63676, 65632 





63656, 63676 
65628, 65632, 65637 


























19 CFR 
141 
210 
20 CFR 


OES 64776, 65646 
Proposed Rules: 











625 63670 


21 CFR 


74 ..61929 
101 62316 
103 61529 
135 64571 
172 61538, 61540, 61543 
175 63883 
177 62317 
178 62318 
182 63894, 65938 
184 63894 
201 61929, 64240 
358 62569 


520 65710 
556 









































64287 
































1307 
1308 























65607, 65611 
65607, 65611 
65607, 65612 
65607, 65612 
65607, 65612 
























































sed 62570, 63248, 64301, 
64572, 64849, 65711, 66163, 
66165, 66181, 66458, 66471 

65712, 65939, 66188 

66192 

63248, 64301, 64572, 
65712, 66181, 66471 

Proposed Rules: 

61844, 62370, 62644 

64359, 64633, 64635, 64884 
64909, 65739, 66280, 66498 
31 65740, 65982 








53 64359 





301 64359 
602 64572 








27 CFR 


Proposed Rules: 
9 











63005 
63005 
65710 











Rules: 
62644, 65738 
61560, 62366 





28 CFR 


2 
82 
91 
505 
527 
548.. 
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il 








Proposed Rules: 
65607, 65616 


65607, 65616 
65607, 65616 








65132, 65961 
62320, 65147, 65967 








65985, 65987 





61801, 62585, 62896, 
64303, 64580 

61545, 61546, 63045, 
63046, 63254, 63255, 63721. 
63723, 63724, 64130, 64131, 
64132, 64133, 64326, 64330, 
64332, 64336, 64338, 64612. 
64853, 65717, 65719, 65971 
62896, 64580 

61801, 62585, 64303, 

64580 

61549, 61820, 62324 

65719 

63255, 65478 

64339 
64339 
64339 
62456 


64339 
63022, 63024, 63898, 62456 


66198, 66199, 66430 64339 


64339 
61552, 63256, 65721 















































63068, 63943, 63944, 
63945, 64178, 64639 




















by PLO 7105) 
4056 (Revoked in part 

by PLO 7105) 
61545, 61546, 62646, 
62649, 63069, 63286, 63288, 
63740, 63742, 64180, 64364, 
64365, 64640, 65000, 65523, 
65744, 65988 


62328, 63726, 66485 
63726, 64156, 64157 
































62218, 65500 
62329 
63903. 
63903 
63903 
63903 
































eS 66487 
63049, 64159, 64855 



































62330, 62609, 62613, 
63049, 63726, 64612, 65727 
63049 




















62390, 64378, 64381 
64382, 65294, 65295, 65749, 
3953 (Revoked in part 66287 








Federal Register / Vol. 59, No. 247 / Tuesday, December 27, 1994 / Reader Aids 








63743 





62703 





63974 








64784 
64786 





64786 





64786 





64784 





64784 





64786 





64784 





64784 





64786 





63258 





64856 





63258 





64856 
64790 





66259 





66259 





66259 





66267 





66267 





66267 





66267 





66267 





66267 





66267 





66267 





66267 





66267 
66267 





65728 





66267 





66267 





66267 





66267 
66267 





66267 





65728, 66267 
66267 
66267 











62345 
61738, 61740 
66408 
65623 
62498, 66408 
62498, 66408 
65623 
66408 
65623 






































61734, 61738, 61740, . 


62498, 64268, 65460, 65464, 
65622, 66408 

210 66287 
215. 66287 
219 64185 
242 62704 
252 64185, 66287 
917 64791 
5452 64185 
6101 61861 


49 CFR 


171 64742 
174 64742 
199 62218, 62234, 62242 
219 62218, 62234 
382 
387 
391 
392 
397 












































504 


64162 





541, 


64164 





567 


64169 





653 


62218 





654 





1002 
1011 
1039 
1130 
1160 
1161 
1162 
1163 
1166 


62234 
--63726 





65504 
63926 





.-65504 





63726 





63726 





63726 





63726 





63726 





Proposed Rules: 


171 


65860 





172 


65860 





65860 





65860 





66501 





63322 





..65295 





66504 
62705 





62705 





64646 





64646 





62254, 62255 





1? .......-.-.62346, 63261, 64613, 


204 


64859, 65256, 65505 
..66270 





216 


63062, 65974 





642 


64346, 65975 
66276 





.66270 
63926 





652 


66487 





663. 


‘62626 





672 


65975 





61555, 63062, 64345, 
64867, 66276 








63987, 64647, 64794, 64812, 
65311, 66507, 66509, 


23 





222 


66510 
66513 





229 


63324 © 





285 





611 
625 





628 





655 





672 





675 





676 
678 











LIST OF PUBLIC LAWS 





Note: The list of Public Laws 


for the 103d Congress, 


Second Session, has been 
completed and will resume 
when bills are enacted into 


law during the 104th 


Congress, First Session, which 
convenes on January 4, 1995. 


A cumulative list of Public 
Laws for the 103d Congress, 


Second Session, was 


published in Part ll of the 
Federal Register on Monday, 


December 19, 1994. 
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CFR CHECKLIST Price. . 








This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, stock 
numbers, prices, and revision dates. 
An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office. 
A checklist of current CFR volumes comprising a complete CFR set, 
. also appears in the latest issue of the LSA (List of CFR Sections 

Affected}, which is revised monthly. 
The annual rate for subscription to all revised volumes is $829.00 

. domestic, $207.25 additiona! for foreign mailing. 
Mail orders to the Superintendent of Documents, Attn: New Orders, 
P.O. Box 371954, Pittsburgh, PA 15250-7954. All orders must be 
accompanied by remittance (check, money order, GPO Deposit 
Account, VISA, or Master Card). Charge orders may be telephoned 
to the GPO Order Desk, Monday through Friday, at (202) 512-1800 
from 8:00 a.m. to 4:00 p.m. eastern time, or FAX your charge orders 
to (202) 512-2233. 
Title Stock Number Price Revision Date 
1, 2 {2 Reserved) ......... (869-022-00001-2) $5.00 Jan. 1, 1994 


3 (1993 Compilation 
and Parts 100 and 


222 


2 


—— ot 


- 


- 
—— ow 


.-- (869-022-00002- 1) 3 ‘Jan. 1, 1994 
(869-022-00003-9) : Jan. 1, 1994 


, 1994 
, 1994 


g 
>: 


(869-022-00005-5) 
(869-022-00006-3) 


$8¥ FF FETS FEE 


, 1994 





(869-022-00007-1) ...... 
(869-022-00008-0) ...... 
(869-022-00609-8) 
(869-622-000 10-1) 
(869-022-0001 1-0) 


1994 

1994 (869-022-00068-3) ...... 

1993 (869-022-00069-1) ...... 

1994 (869-022-00070-5) 
(869-022-0007 1-3) 


(869-022-00015-2) 
(869-022-00016-1) 


ee 


See SSeseegss 


— 


g 


(869-022-00022-5) 
(869-022-00023-3} 
(869-022-00024- 1) 
(869-022-00025-0) 


-..- (869-022-08026-8) ...... 


es 


Li 
1, 
y, 
1 

4; 
1, 
1 

1, 
I, 
J, 
J 

‘ 
1, 
1, 
1, 
1 

¥, 
1, 
I, 
i 


— et et eet at 


-] 


(869-622-00027-6) 
(86%-022-00028-4) 


ee 


Jon. 
Jan. 
Jan. 
éjan. 
Jan. 
Jan. 
Jon. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jon. 
Jon. 
Jan. 
Jan. 


§§ 1.0 191.60 oon. 
§§ 1.61-1.169 


— 


= 
Q 
= 


{869-022-00029-2) 
(869-022-00030-6 


§§ 


= Ps 
3 3333) 
=— a ow oe 


_... (869-022-00034-9) 
§§ 1.1001-1.1400 
§§ 1.1401-End 

. ieee 


(869-022-00035-7) 
(869-022-00036-5) 
... (869-022-00037-3) 


(869-022-00039-0) 
(869-022-00040-3) ... 


FPSSESSS SSS SSS SSS 


ae ee ee ee 
- 3° @ ov wihe 


- 
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Stock Number 
(869-022-00 102-7) 


(869-022-00103-5) 
(869-022-00 104-3) 


(869-022-00105~-1) 
(869-022-00166-0) 





(869-022-00107-8) 


1900-1910 (§§ 1901.1 to 
1910.999) ( 
1910 (§§ 1910.1000 to 
end) (869-019-001 12-3) 
(869-022-901 13-2) 
(869-022-001 14-1) 
1927-End 


30 Parts: 
(869-022-001 16-7) 


(869-022-001 18-3) 


(869-022-001 19-1) 
(869-022-00120-5) 





1-39, Vol. Il 
1-39, Vol. Ill 
(869-022-00121-3) 


(869-022-00124-8) 
(869-022-00125-6) 


(869-022-00127-2) 
(869-022-00128-1) 
(869-022-00129-9) 


(869-022-00130-2) 
(869-019-00131-0) 
(869-022-00132-9) 


(869-022-00133-7) 


(869-022-001 34-5) 
(869-022-00135-3) 


(869-022-00 136-1) 


(869-022-00 137-0) 
{869-022-001 38-8) 


(869-022-00139-6) 


(869-019-00 140-9) 
(869-022-0014 1-8) 
(869-022-00 142-6) 


(869-022-00143-4) ...... 


(869-019-00 144-1) 
(869-022-00 145-1) 
(869-019-00146-8) 
(869-022-00 147-7) 
(869-022-00 148-5) 
(869-022-00 149-3) 
(869-022-00150-7) 
(869-022-0015 1-5) 


(869-022-00152-3) .. .. 
(869-019-00153-1) .... 


stone eoseseee (869-022-00154-0) 


(869-022-001 15-9) ... . 


21.00 

9.50 
35.00 
17.00 


Revision Date 
Apr. 1, 1994 


Apr. 1, 1994 
Apr. 1, 1994 


July 1, 1994 
July 1, 1994 


July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1994 


July 1, 1994 


July 1, 1993 
July 1, 1994 
July 1, 1994 
July 1, 1994 


July 1, 1994 
July 1, 1994 
July 1, 1994 


July 1, 1994 
July 1, 1994 


2 July 1, 1984 
2 july 1, 1984 
2 July 1, 1984 
July 1, 1994 
July 1, 1994 
July 1, 1994 
5 July 1, 1991 
July 1, 1994 
July 1, 1994 


July 1, 1994 
July 1, 1994 
July 1, 1994 


July 1, 1994, 


July 1, 1993 
July 1, 1994 


July 1, 1994 


July 1, 1994 
July 1, 1994 


July 1, 1994 


July 1, 1994, 


July 1, 1994 
July 1, 1994 


July 1, 1993 


~ July 1, 1994 


July 1, 1994 
July 1, 1994 
July 1, 1993 
July 1, 1994 
July 1, 1993 
July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1993 
July 1, 1994 


Title Stock Number 


(869-022-00155-8) 


Price 


27.00 
41 Chapters: 
1, 1-1 to 1-10 








18, Vol. |, Parts 1-5 
18, Vol. Il, Parts 6-19 
18, Vol. Ill, Parts 20-52 


(869-022-00 156-6) 
(869-022-00157-4) 
(869-022-00 158-2) 
(869-022-00159-1) 


(869-019-00160-3) 
(869-019-00161-1) 
(869-019-00162-0) 


(869-0 19-00 163-8) 
(869-019-00 164-6) 
(869-019-00165-4) 


(869-019-00 166-2) 


(869-0 19-00167-1) 
(869-019-00 168-9) 
(869-0 19-00 169-7) 
(869-019-00170-1) 


22.00 


30.00 
22.00 


(869-019-00171-9) . ... 
(869-0.19-00172-7) 
(869-019-00173-5) 
(869-019-00174-3) . 
(869-019-00175-1) 
(869-019-00176-0) ..... 
(869-019-00177-8) 
(869-019-00178-4) 
(869-019-00179+4) 


(869-019-00180-8) 
(869-019-0018 1-6) 
(869-019-00182-4) 
(869-019-00183-2) 
(869-019-00184-1) 


48 Chapters: 
1 (Parts 1-51) (869-019-00185-9) 
1 (Parts 52-99) (869-019-00 186-7) 
2 (Parts 201-251) (869-019-00187-5) 
2 (Parts 252-299) .......... (869-019-00 188-3) 
3-6 (869-019-00189-1) 
(869-019-00190-5) 
(869-019-0019 1-3) 
(869-019-00192-1) 


(869-019-00193-0) 
(869-019-00 194-8) 
(869-019-00195-6) 
(869-019-00196-4). .... 
(869-019-00197-2) 
(869-019-00198-1) 
(869-019-00199-9) 


(869-019-00200-6) 
pis te Mesercaceaes (869-019-0020 1-4) 
(869-019-00202-2) ..... 


CFR Index and Findings 


Aids .. «see oe eee (869-022-00053-5) 


Revision Date 


July 1, 


3 July 1, 
3 July 1, 
3 July 1, 
3 July 1, 
3 july 1, 
3 July 1, 
3 July 1, 
3 July 1, 
3 July 1, 
3 July 1, 
3 July 1, 
July 1, 
July 1, 
July 1, 
July 1, 


Oct. 
Oct. 


Oct. 
Oct. 
Oct. 


Oct. 


1994 


1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1994 
1994 
1994 
1994 


, 1993 
1, 1993 


1993 


, 1993 


1993 
1993 


1993 


, 1993 


1993 
1993 
1993 


, 1993 


1993 


, 1993 
. 1993 


1993 
1993 
1993 
1993 


, 1993 


1993 


. 1993 
, 1993 
. 1993 
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Title Stock Number Price 
Complete 1994 CFR set 


Microfiche CFR Edition: 
Complete set (one-time maiiing) 
Compiete set (one-time mailing) 
Complete set (one-time mailing) .................. 
Subscription (mailed as issued) 
Individual copies 


Revision Date 
1994 


1991 
1992 
1993 
1994 
1994 


' Because Title 3 is an annual compilation, this volume and all previous volumes 
should be retained as a permanent reference source. 

2The July 1, 1985 edition of 32 CFR Paris 1-189 contains a note only for 
Parts %-39 inclusive. For the full fext of the Defense Acquisition Reguiations 
in Parts 1-39, consult the three CFR volumes issued as of July 1, 1984, containing 
those parts. $ 

3The July 1, 1985 edition of 41 CFR Chapters 1-100 contains a note only 
for Chapters 1 to 49 inclusive. For the full text. of procurement regulations 
in Chopters | to 49, consult the eleven CFR volumes issued as of July f. 
1984 containing those chapters. 

4No amendments to this volume were promuigated during the period Apr 
1, 1990 to Mar. 31, 1994. The CFR volume issued April 1, 1990, should be 
retained. 

5No amendments fo this volume were promulgated during the period July 
1, 1991 to June 30, 1994. The CFR volume issued July 1, 1991, should be retained. 

°No amendments to this volume were promuigatec during the period January 
1, 1993 to December 31. 1993. The CFR volume issued January | 1993, should 
be refained. 





NEW EDITION 


Guide to 
Record 
Retention 
Requirements 


in the Code of 
Federal Regulations (CFR) 


Revised January 1, 1994 


The GUIDE is a useful reference tool, 
compiled from agency regulations, designed to 
assist anyone with Federal recordkeeping 
obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled by the Office of the Federal 
Register, National Archives and Records 
Administration. 


Superintendent of Documents Order Form Charge your order. @iaai~.) = 
It’s easy! % d 2 
Order Processing Code: Pe : 


* 7296 To fax your orders (202) 512-2250 


L) YES, send me _____ subscriptions to 1994 Guide to Record Retention Requirements in ‘the CFR, 
S/N 069-000-00056-8, « at $20.00 ($25.00 foreign) each. 


The total cost of my order is $ . (Includes regular shipping and handling.) Price subject to change. 





Check method of payment: 

QO Check payable to Superintendent of Documents 

Additional address/attention line OGPO Deposit Account Lido kJ 
Q VISA Q MasterCard eee (expiration date) 

Street address eb hd tb bok ee Ph 


City, State, Zip code Thank you for your order! 





Company or personal name (Please type or print) 


























Daytirne phone including area code 





Authorizing signature 


Mail to: Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 





Purchase order number {optional) 

















es Federal Register 

Drafting Document | 
| Drafting 

Handbook 


A Handbook for 
Regulation Drafters 


This handbook is designed to help Federal 
agencies prepare documents for 
publication in the Federal Register. The 
updated requirements in the handbook 
reflect recent changes in regulatory 
development procedures, 

document format, and printing 

technology. 


Price $5.50 








Superintendent of Documents Publication Order Form 


Order processing code: +6133 Charge your order. 4 : yea 
it’s easy! - 











YES, please send me the following indicated publications: To fax your orders and inquiries—(202) 512-2250 





______ copies of DOCUMENT DRAFTING HANDBOOK at $5.50 each. S/N 069-000-00037-1 


1. The total cost of my order is $. ____ Foreign orders please add an additional 25%. 
All prices include regular domestic postage and handling and are subject to change. 


Please Type or Print 


2 3. Please choose method of payment: 


L] Check payable to the Superintendent of Documents 
(Additional address/attention line) [] GPO Deposit Account BaRSEH I-E] 
LJ VISA or MasterCard Account 

DELLS LE LCL EEEED LI 


(City, State, ZIP Code) Thank you for your order! 
( ) (Credit card expiration date) 





: (Company or personal name) 

















(Street address) 














(Daytime phone including area code) 





(Signature) (Rev 12/91) 
4. Mail To: New Orders, Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA 15250-7954 





Public Laws 


104th Congress, ist Session, 1995 

















Pamphlet prints of — laws, often referred to as slip laws, are the initial publication of Federal 
laws upon enactment and are printed as soon as possible after approval by the President. 
Legislative history references appear on each law. Subscription service includes ail public taws, 
issued irregularly upon enactment, for the 104th Congress, ist Session, 1995. 


(individual taws also purchased from the Superintendent of Documents, Washington, DC: 
20402-9328. Prices lg See Reader Aids Section of the Federal Register for announcements of 
newly enacted taws.) 





Superintendent of Decuments Subscriptions Order Form 


Order Processing Code: 


* 6216 
LJ YES, enter my. subscription(s) as follows: 


subscriptions to PUBLIC LAWS for the 104th Congress, Ist Session, 1995 for $160 per subscription. 


The total cost of my order is $_______. International customers please add 25%. Prices include regular domestic 
postage and handling and are subject to change. 





Please Choose Method of Payment: 

Lj Check Payable to the Superintendent of Documents 
(Additional address/atiention fine) {_] GPO Deposit Accom CITT ITT I-C) 
[_] visa or MasterCard Account 


RGREREREBRRBARRRAP RTS 


ee RPBAG (Credit card expiration date) ae — 


(Company or Personal Name) {Please type or print) 














(Street address) 














"(Daytime phone including area code) 








(Authorizing Signature) (1/95) 
(Purchase Order No.) : ; 

YES NO Mail To: New Orders, Superintendent of Documents 
May we make your name/address available to other maiters?|_| (_] P.O. Box 371954, Pittsburgh, PA 15250-7954 





Would you like 
to know... 


if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so, you 
may wish to subscribe to the LSA 

(List of CFR Sections Affected), the 
Federal Register Index, or both. 


LSA @ List of CFR Sections Affected 


The LSA (List of CFR Sections Affected) 

is designed to lead users of the Code of 
Federal Regulations to amendatory 

actions published in the Federal Register. 

The LSA is issued monthly in cumulative form. 
Entries indicate the nature of the changes— 
such as revised, removed, or corrected. 
$26.00 per year. 





Federal Register Index 


The index, covering the contents of the 
daily Federal Register, is issued monthly in 
cumulative form. Entries are carried 
primarily under the names of the issuing 
agencies. Significant subjects are carried 
as cross-references. 

$24.00 per year. 


A finding aid is included in each publication which fists 
Federal Register page numbers with the date of publication 
in the Federal Register 














Superintendent of Documents Subscription Order Form 


Order Processing Code: 
* 5421 


LJ YES, enter the following indicated subscriptions for one year: 


Cnarae yor osoy: OD) 
It’s easy! (wy 


To fax your orders (202) 512-2233 


_._ LSA @ List of CFR Sections Affected (LCS) at $26.00 each 
___. Federal Register Index (FRSU) at $24.00 each 


The total cost of my order is $ . Price includes 
regular domestic postage and handling and is subject to 
change. International customers please add 25%. 





(Company or personal name) (Please type or print) 





(Additional address/attention line) 





(Street address) 





(City, State, Zip code) 





(Daytime phone including area code) 





(Purchase order no.) 


For privacy, check box below: 

Q Do not make my name available to other mailers 

Check method of payment: 

Q) Check payable to Superintendent of Documents 
QGPO Deposit Account [J] [|] ] 11 1—-L] 
QO VISA O MasterCard (expiration) 


LARS SSeS saasaws 

















(Authorizing signature) 


Thank you for your order! 


Mail to: Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 





INFORMATION ABOUT THE SUPERINTENDENT OF DOCUMENTS’ SUBSCRIPTION SERVICE 


Know when to expect your renewal notice and keep a good thing coming. To keep our subscription 
prices down, the Government Printing Office mails each subscriber only one renewal notice. You can 
leam when you will get your renewal notice by checking the number that follews month/year code on 
the top line of your label as shown in this example: 


A renewal notice will be A renewal notice will be 


sent approximately 90 days sent approximately 90 days 
before this date. before this date. 
j 


ecoocoocos ei escoee 


SAPR SMITH212 DECYS R i sAFRDO SMITH212J DEC9S R 1 
JOHN SMITH : JOHN SMITH 


212 MAIN STREET 3 $212 MAIN STREET 





ecccccccoscccvecccccosccosccoccecesecoococccoog eooccosecose 
e 


podsococoesd 


FORESTVILLE MD 20747 3 FORESTVILLE MD 20747 


SSCSSCSSSSSSeSeseeeeese eecece 


@oc0eedsosssecs 





eeeveeseceece 





To be sure that your service continues without interruption, please return your renewal notice promptly. 
If your subscription service is discontinued, simply send your mailing label from any issue to the 
Superintendent of Documents, Washington, DC 20402-9372 with the proper remittance. Your service 
will be reinstated. 

‘To change your address: Please SEND YOUR MAILING LABEL, along with your new address to the 
Superintendent of Documents, Attn: Chief, Mail List Branch, Mail Stop: SSOM, Washington, 

DC 20402-9373. 


To inquire about your subscription service: Please SEND YOUR MAILING LABEL, along with 


your correspondence, to the Superintendent of Documents, Attn: Chief, Mail List Branch, Mail 
Stop: SSOM, Washington, DC 20402-9375. 


To order a new subscription: Please use the order form provided below. - 


cm oe 


Onder ProcesingCodz: - Superintendent of Documents Subscription Order Form Charge your order. Gig) 
* 5468 Weecacy! 
To fax your orders (202) 512-2233 





OYES, please enter my subscriptions as follows: 


____ subscriptions to Federal Register (FR); including the daily Federal Register, monthly Index and LSA List 
of Code of Federal Regulations Sections Affected, at $544 ($680 foreign) each per year. 
__— Subscriptions to Federal Register, daily only (FRDO), at $494 ($617.50 foreign) each per year. 


The total cost of my order is $___ __. {includes For , check box below: 
regular shipping and handling.) Price subject to change. Se nate Hable to ott rn 


Check method of payment: 
Company or personal name (Please type or print) Q Check payable to Superintendent of Documents 


QGPO Deposit Account [J] | | | [| J J-[] 
QVISA QMasterCard [7 | [| _ |expiration cate) 
Street address ERRRGERABEREE CSE TED 


City, State, Zip code Thank you for your order! 














Additional address/attention tine 

















Daytime phone including area code Authorizing signature 10/94 


Mail To: Superintendent of Documents 
Purchase order number (optional) P.O. Box 371954, Pittsburgh, PA 15250-7954 











Printed on recycled paper 
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